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PREFACE 



When one has sinned and become guilty, he shall restore what he 
took by robbery, or what he got by oppression, or the deposit which 
was committed to him ... he shall restore it in full* and shall add 
a fifth to it ... . 

<- • J^eviticus 6:4-5 



Throughout history man has always managed to find an excuse and a 

o 

method to practice his inhumanity and oppression on his fellow man. But 
even as man fashioned newer and pv^ore sophisticated ways to practice 
injustice, he has, as the Biblical passage above suggests, at the same 
time triea to correct his past injustices. President Lyndon B*. Jotmson, 
in his now-famous 1965 Howard University commencement address, pointed out 
that "equal opportunity is essential, but "not enough," as he urgied the 
nation "to move 'beyond opportunity to achievement." . » 

While President Johnson made what was thought to be a far-reaching 
statement when he said, "We seek . • . equality as a fact and equality as 
a result," it was President John F. Kennedy who first used the term 
"•affirmative action" in Executive Order #10925 in 1961. Within the 
context of the executive order, the term was meant to suggest that the 
nation must take (affirmative) action to seek to overcome the present 
effects of past racial discrimination. 

The term "affirmative action" was first used by an American president 
to describe an American phenomenon, but the practice had ^een used in 
many different countries for many years 'before ExecAitiye Order #10925. 
Although very little is known in the United States/about the experiences 
of other countries, . the' fact is that methods we/4ould term "affirmative 
action" are used around the world. These methods involve selected prac- 
tices that take into account race, national origin, sex, handicap, pover- 
ty, or sometimes other characteristics, thus subordinating the role 
of so-called objective criteria such as grades, scores* education and 
experience. 



The U.S. Supreme Court has, each of its past 12 terAs, had a major 
affirmative action case to .decide and programs have been adopted and 
disputed, in virtually every state without reference to the lessons that 
might have been learned from the considerable experience in other lands r 

In August 1982, Columbia University School of Law and the Social 
Sciences Division of The Rockefeller Foundation convened a *four-day 
International Conference on Affirmative Action. Twenty^seven distin- 
guished scholars, lawyers, educators, and civil rights practitioners from 
ten countries m»et at the Bellagio Study and Conference Center on Lake 
Cdmo, Italy, to explore the ways in which various countries depart from 
conventional selec.tion crite-ria. and procedures in education and employment 
in order to promote a range of social and political purposes. These 
purposes included power sharing, group reparations, redistribution* 
social integration, and increased immigration. The beneficiaries of the 
programs discussed were members of racial, religious, or ethnic groups, 
and women. 

This working paper consists of the eight papers written for the 
conference and a sumirary by Mr* Jack Greenberg. The countries whose 
policies were selected for consideration and the individuals invited to 
write and present were: The Federal Republic of Germany, Prof. Klaus 
Hufner; India, Prof. B. Sivaramayya; Israel, Dr. Natan Lerner; Malaysia, 
Prof. Mah Hui Lim; Nigeria, Prof. L. Adele Jinadur Per-u, Prof. Susan 
Hour que; Sudan,, Dr. Dunstan M. Wai; Yugoslavia, Prof. Trivo Indjic; and 
the United States, Mr'. William Taylor. 

Each scholar was asked to prepare a 25-to-30-page paper that examined 
the experiences within the country and to describe: 1) the policies 
and programs of the country; 2) the standards, laws, constitutional 
provisions, and court decisions to which the policies conform; 3) a brief 
historical background; 4r the rationale or philosophical underpinnings of 
the policy, e.g., compensation, previously flawed selection criteria, 
social utility; 5) how the policy arid prograuns actually operate; 6) the 
extent of success; 7) the nature and extent of opposition; and 8) the 
expected duration of the prograun* 

vi 



All of the papers were disseminated to the conference participants 
prior to the opening session and each presenter was asked to give a 
brief overview before the paper was discussed at one of the conference 
sessions. This procedure facilitated discussion and allowed the conferees 
to mov© quickly into examination of the characteristics of the country 
being presented. The discussions were lively and wide-ranging and dealt 
with many of the questions and issues always raised about affirmative 
action. 

The first thing that had to be iecided for discussion purposes was to 
arrive at a working definition of "affirmative action." Agreement was 
reached to use the definition put forth by Jack Greenberg: "speci-^l 
preference for members of a group defined race, 'color, religion, 
language, or sex for the purpose of providing access to power, prestige, 
and wealth." 

The conferees debated such perennial questions as: "Should the 
beneficiaries of such programs not only be members of a specific group 
but also be disadvantaged economically?" "Are such programs justified^ 
once the barriers and the discrimination and all the artificial impedi- 
ments to a group have been removed?" "Should the beneficiaries of af- 
firmative action programs be individuals who have not themselves been 
the victims of discrimination?" These questions and, many mCre occupied 
the time of the participants and were discussed in an international 
context. 

This conference could not have taken place without the special 
efforts of, a n\imber of individuals. First, thanks should go to Mr. Jack. 
Greenberg, Director-Counsel of th^ NAACP Legal Defense and Educational 
Fund, Inc., who first suggested the idea of an international conference; 
to Mr. Albert J. ^ Rosenthal, Dean, Fabulty of Law, Coliwabia University, who 
agreed to co-sponsor this event; and to my colleagues at the Rockefeller 
Foundation, Dr. Bernard E. Anderson, Director of the Social Sciences 
Division, and Dr. Phoebe H. Cottingham, Assistant Director of the Social 
sciences Division, for their wise counsel and advice during the planning 
process. Special thanks to Ms, Deborah Greenberg, who served as co- 
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conference coordinator and. who contributed immeasutably, in all phases of 

r 

the conference. 
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MALAY SPECIAL RIGHTS: "AFFIRMATIVE ACTION'* IN MALAYSIA 

Mah Hul Llm - 

$ 

* 

Introduction 

The concept of affirmative action normally is associated with pro- 
grams designed to assist minority groups that have been discriminated 
against and left behind in the course of the development of a society. A 
minority is not simply weak in number, but, more important, it is dis- 
advantaged socially, economically, and politically. Clear examples of 
minorities are blacks and Asian-Americans in the United States, or sched- 
uled ciistes such as harijans in India* 

In the Malaysian case, affirmative action is aimed at improving the 
economic position of Bumiputras (literally, "princes of the soil")*, who 
consist of Malays arid other indigenous communities.-^ Bumiputras are not 
a minority in the conventional sense of the "word as they not only consti- 
tute the numerical majority in society but also enjoy political dominance, 
even though they are economically disadvantaged. Oji the other hand, the 
non-Bumiputras — Chinese, Indians, and others who form 45 percent of the 
population--are economically better-off but politically subordinate 
to the Bumiputras. The members of the group that receives the benefits of 
affirmative actions are the ones who have the political power to legislate 
them. Here we find that the economically disadvantaged are politically 
powerful and vice versa. Given the ambiguity of who constitutes ajr 
minority, the concept is not officially employed in Mal.aysia. 

While the above situation may seem a bit strange, it is by no >means 
unique and can be found in countries such as Kenya, Uganda, and Indonesia. 
These countries share a few fundamental characteristics: they are 
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postcolonial societies with ethnically div:i,ded populations, and the 
distribution of ecojiomic and political power runs along ethnic lines. 
The indigenous community holds^ political power while the local 
inwnigrant and "^foreign communities enjoy economic power. This separation 
of Economic and political power is a result- of colonial policies, and 
practices that were meant to keep the colonized population weak and 
divided. Under colonial rulq, while the colonial- power enjoyed political 
and economic dominance, it ^Iso nurtured separate seVs of political and 
economic elites among the local population,. Often the local political 
elites were former members of the indigenpus aristocracy, while the 
-economic elites came from the immigrant: communities? both were, however, 
subordinated to the col^>nial rulers. But with independence this dichotomy 
asserted itself. The economically disadvantaged political elites set in 
motion policies and programs to redress this awkward imbalance and in the 
process brought about economic, political, and ethnic conflicts. The 
affirmative action programs of Malaysia can only be understood in this 
context. ' ^ 

Constitutional Status of Malay Special Rights ^ 

Malaysia's affirmative action progreun is guaranteed under Article 153 

of the Federal Constitution, which states, that it is "the responsibility 

of the Vang di-*Pertuan Agong (i.e., the Paramount Ruler) to safeguard 

the special position of the Malays and natives of the States of Sabah 

2 

and Sarawak and the legitimate interests of other communities." It 

^ • 

further stipulates that the Yang di-Pertuan Agong shall reserve for 
Malays and other natives a reasonable proportion of positions in the. 
public service and educational institutions, scholarships, and trading 
or business permits or ILeenses (Malaysia, 1979:151-52).' Article 89 
also empowers state governments to declare certain areas as Malay reser-- 
vation land, where only Malays are entitled to ownership (Malaysia, 
1979:85-86). A proviso is, however, added that the total area under 

Malay reservation shall not exceed that available for general alienation, 
and the act shall not affect any land that is presently occupied by 



non-Malays (Malaysia, 1979:85 -s^. ) . These rights are not only guaranteed 

in the Constitution, but their existence is also securely entrenched by 

the .provision that they cannot be amended through the normal legislative 

process, which requires at least two-thirds majority support in the 

Parliaraent; in addition to this, the consent of the Conference of Rulers 

is reKjuired. Consequently, this provision makes it more difficult to 

amend the ^Special Rights Act than the Constitution itself. The one time 

when an amendment to Article 153 was made, in /1971, it only served to 

strengthen the constitutional status of Malay Special , Rights . Under this 

amendment: (a) the status of article 153, inter alia, is removed from the 

domain of public discussion. It is seditious to question the principle 

3 

and status of Malay Special Rights, and this applies even in Parliament; 
(b) Special Rights were extended to the other natives of Sabah and Sara- 
wak; (c) the Yang di-Pertuan Acjong is entitled to ^.ncrease the number of 
positions reserved for Malays and other natives in colleges, universities, 
and other tertiary educational institutions (Lee, 1978:380-81). 

4 

Historical Background 

The concept of Malay Special Rights originated with .British colonial 
rule in the Federated Malay States in 1874. The philosophy underlying 
this idea is that even though colonialism was imposed on Malaya, the myth 
that Malays were still the rightful owners of the country should, and 
could, be maintained by granting them special status and -protection." 
There would be two layers of "protection": the Malay rulers who would 
continue to "protect" their Malay subjects, and, in turn, the British 
colonial government, which i would "protect" the interests of the Malay 
rulers and the popula .ion ftom being overrun by non-Malays. 

Britain had est., ilishled colonial rule for purposes of trade and 
acquisition of raw material. The production of tin and rubber required 
wage labor that was not forthcoming from the Malay peasantry. Thus, 
foreign labor, as well as capital, was imported, thereby threatening to 
disrupt the life of the Malay peasantry. To minimize these disruptions, 
and to maintain a form of colonial rule that could still be viewed as in 
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the interest of the Malays, the concept of "protection" was created. 
Malay peasants and fishermen would be "protected" in their traditional 
mode of existence. By the same token, this "protection" prevented 
them from engaging ih modern economic activities and consequently left 
them behind in the process of economic development. The Malay ruling 
elites were also "protected" in matters of governance by allowing them 
to retain symbolic sovereignty and offering them liandsome economic 
compensation • ^ 

The whole philosophy of British colonial rule in Malaya was, there- 
fore, to set itself up as the "prptector" of Malay rights. Colonial rule 
was seen as a f6rm of trusteeship for Malaya, and this concept found 
expression in British colonial agricultural, educational, and employment 

policies. 
♦ 

Land Rights 

Land in precolonial Malaya was a factor of production, not a commod- 
ity with market value. Peasants had rights to land as long as they 
cultivated it and met the exactions required by the Malay aristocracy 
(Lim, 1977; 17; Wong, 1975;chap. 2)^ Under this system, foreigners were 
regarded as infidels and were not entitled to land rights. With the 
introduction of estate agricultux:^ and mining operations, the British 
introduced the concept of private property that was later formalized under 
the Torrens Land Laws. Under the Torrens system, all land was treated as 
crovm land, and Malay rulers had the power to lease it to private individ- 
uals upon payment of taxes. Land titles were issued providing the land- 
holders with permanent, heritable, and transferable rights to land. These 
titles took precedence over customary proprietary rights, and foreigners 
were now permitted to own land. The main beneficiaries of this new land 
code were, no doubt, the British and Chinese miners and planters. Rubber 
companies expanded their operations and bought Malay peasants* land 
extensively, causing concern among the Malays as well as the colonial 
government, which preferred to perpetuate a Malay yeoman peasantry. In 
1913, the Malay Reservation Enactment was passed that designated certain 
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areas to be reserved for Malay ownership only. The act also prohibited 

non-Malays from holding mortgages on Malay reservation land. 

While this laW protected Malays from \.oi^nq land to non-Malaj,^, it 

also worked' against their economic welfare. First, the value of Malay 

reservation land was depressed, as it was not acceptabl^^s collateral 

by \on-Malays; this aggravated^ the problem of credit supply fc^r Malay 

peasants. Second, it did not ■ protect the poor Malay peasants from- losing 

theit land to richer Malay peasants and landlords, many of whe n were 

aristocrats. In other words, ^it strengthened the position of Malay 

landlords vis-a-vis the poorer peasantry 'and .promoted increasing differ- 

entiation within the Malay population. Finally, the Rice .Land Act,. 

relateii to the Malay Reservation Act, prohibited. Malay peasants from cul- 

tivat '.ftg any cash crop otherfthan rice on reservation land. Ostensibly, 

these laws were meant to "protect" the interests of the Malay peasants; 

in fact, they were meant as much to keep the Malay peasants, from planting 

rubber and becoming a threat to the British plantation industry. 'The 

British intended for the Malays contiaue as padi planters, providing 

cheap rice for the burgeoning labor force in the estates and tin mines.' 

This was well articulated by the jdirector of agriculture in' 1934: 

Our trusteeship for the Malay people demands that we administer 
the countr'V on lines consistent with their welfare and happiness, not 
only for today but for the future ages. That end will be attained by 
building up a sturdy and thrifty peasantry living on the lands they 
own and living by the food they grow than by causing them to forsake 
the lif^ of their fathers for the glamour of new ways which put money 
into their pockets today but leave them "".mpty tomorrow, and to 
abandon their rice-fields for new crops which they cann^-t themselves 
utilise and the market for which depends on outside world conditions 
beyond their orbit (cited in Roff, 1974:125). 



Education Rights and Public Employment 

This concept of "protection" extended into the fields of education 
and public employment.- To increase the effectiveness of colonial rule, 
the British nurtured a *'local ruling class, in this case the Malay aris- 
tocracy, to be junior partners in administration. A Malay College 
in Kuala Kangsar was established in 1905 to provide English education 

1^ 




and upper-class English culture to children of Malay aristocrats who 
would supply the pool of subordinate administrative officers in the 
bureaucracy (Tilman, 1969:230). The colonial administration was dominated 
by the Malayan Civil Service (MCS) and supported /4y a low^r-echelon 
bureaucracy, . the Malayan Administrative Service (M^S). The former was 
filled almost completely by British with a few Malays promoted from the 
MAS; the latter was exclusively Malays, recruit^ed mainly from Malay 
College. Both MCS and MAS were inaccessible to non-Malays. The declared 
policy was to favor the employment of Malays in government administration. 
This not only lowered the cost of administration bvit also served to 
mollify the Malay aristocracy who had lost political *power. This ethnic 
imbalance in public employment was reflected in the composition of central 
government officials in the Federated Malay States -in 1931: 61 percent 
were Mal^ays, 20 percent Europeans and Eurasians, and 19 percent non-Malays 
(Loh, 1975:110). . 

While Malay aristocrato and their Nchildren^' were given a good English 
education, the ordinary Malays were provided with poor-quality Malay 
education to contintie in their occupations as peasants. This was con-r 
firmed by a British official who declared: * 

The aim of the Government is not to turn out a few well-educated 
youths, nor yet numbers of' less well-educated boys; rather, it is to 
improve the bulk of the people and to make the son of the fisherman 
or ptsasant a more intelligent fisherman or peasant than his father 
had been, and a man whose education will enable him to understand how 
his own lot in life fits in with the scheme of life around him (cited 
in Loh, 1969x173-74). 

Despite the meager investjnent in Malay education, it can still be 

said that the government had assumed "special responsibilities" for 

educating the Malays. Malay schools were the only ones that were fully 

financed by the colonial government (ap.^rt from the English-medium Malay 

College) . Chinese education was almost completely funded from Chinese 

private donations, while English education was sponsored mainly by 

^Christian missionaries with partial government subsidy (Loh, 1975; 
^ 7 

Tilman, 1964:60). Tamil education, even poorer in quality than Malay 
education, ^as provided by estate owners with some government aid. 
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To sum up, British policy of Malay Special Rights was born out of 
the need tif assuage the Malay populace into whose life they had rudely 
intruded. According to official rhetoric, these rights were meant to 
protect Malays from the disruptive ^influence of economic dwelopment and 
to compensate the Malay rulers for their partial/loss of political power. 
By dividing the population into two componerits—indigenous (Malay) and 
immigrant (non-Malay) communities--and setting themselves up as the 
"protectors" of "the Malays, the British were able to sow seeds of suspi- 
cion and separatism between the two communities. The extent to which they 
succeeded in doing this is evident . from the fact that the Malay elites 
preferred the continuation, of British colonial rul.e, after the defeat of 
the Japanese, in order to ward off possible challenges from non-Malaj'S. 
• • . . * * 

Effects of Protection and Special Rights 

Far from promoting the interests of the ordinary Malays, these 
special rights and protective policies kept the Malays behind while the 
other communities made economic progress. This is evident from the 
distribution of occupation, income, and ownership by ethnic division at 
the end of colonial rule. Examining table. 1, we find that Malays were 
concentrated in the lowest-paying occupations— agricultural workers and 
fishermen: 73 percent of the Malays were in this cate<;;3ry, compared 
with 38 percent of the Chinese and 44 percent of the Indians. Only 3 
percent of the Malays were sales workers, whereas 16 percent of the 
Chinese and 9 percent of the Indians were in this category. Similarly, 
we find that 10 per«i;.ent of Malays were industrial workers, compared with 
28 percent of the Chinese and 22 percent of the Indians. The percentage 
of Malays, Chinese, and Indians in the professional and administrative 
categories were about equal— 3 percent, 5 percent, and 5 percent respec- 
tively. This uneven distribution of occupational status resulted in 
ethnic income inequality. In 1957, the mean income per Malay household 
was $139 per month, compared with $300 per month for Chinese and $237 for 
Indians (Snodgrass, 1980:83). (All dollars here refer to the Malaysian 
ringgit.) 
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^ Table 1 

' Distribution of Occupation by Ethnicity— 1957, 1970, 1980 
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In terms of ownership of the economy, Malay ownership was concen- 
trated in the subsistence agriculture sector, with 67 percent of it owned 
by Malays (Puthucheary, 1960:5). Their participation in the. modern sector 
was dismal. In 1957, Malay business constituted onXy ^10 percent of the 
89,000 registered business establishments and accounted for 'bnly 1.5 
percent of the capital invested in registered companies ( Malay Mail , 
February i960).® * 

Althoiigh Malays were ect^omically disadv£mtaged, they enjoyed politi- 
cal superiority^ having been tha favored political heirs of the British. 
Hence, when decolonization began, a long and complex bargaining process 
took place between Malays who enjpyed political pfivilefcre and non-Malays 
who had economic advantage? each traded one cpmmodity for the other. ' A 
final compromise was reached wherein non-MalSyST^in return ^or receiving 
citizenship based on the principle of jus soli, agreed to having special 
rights conferred on the Malays in order to uplift their economic position. 
Furthermore, non-Malays accepted Malay. as the national language as well 
as a national educc ':ional policy Vhat made the teaching of Malay compul- 
sory in all schools. The Reid' Commission, which was originally charged 
with drafting the Federal Constitution for independent Mai aVa / provided 
for Special Righti to continue de facto and de jure but without consti- 
tutional .status. ^ The icommission also recommended that Special Rights 
should continue for a period of 15 years, after which it should be re- 
viewed with the objective of preparing for eventual abolition (Means, 
197>2:39). This was vehemently"" opposed by the Malays, who succeeded in 
having these two'recommendations deleted. Thus, Malay Special Rights were 
finally enshrined in Article 153 of the Federal Constitution of 1957. 

Postindependence Special Rights, 1957-70 

In discussing the postindependence Special Rights Program, it is 
necessary to distinguish two phases — the watershed marked by the May 1969 
racial riots. The riots signaled the failure of the Special Rights 
Program, from 1957-69, alienating both Malays and non-Malays. The 
Malays felt that not enough was accomplished in this program, while the* 
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non--Malays resented the fact that they were being discriminated against;. 

How this came about shall be ovu: next area for investigation « 

^If Malay Special Rights were used by the British colonial government 

to "protect" Malays, which in effect also meant to exclude them from 

modern economic activities, they were now adopted by the postcolonial 
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government (the Alliance government) to help Malays enter into the 
modern sector emd to attain ^economic parity with non-Malays; the concept 
of "protector" was maintained, only this time the "protectors" were the 
Malay sultans and politicians — a practice that continues to the present • 

Article 153 specifically refers to the need for Malays to make 

inroads into the fields of public service, education, and business. In 

* « 

the initial stages, the government paid mQ^st attention to public service. 

employment because it constituted the center of power ahd 'w^s easiest to 

achieve. The goal calle^ for' a recruitment ratio of four * Malays; to every 

non-Malay in the Malayan Civil Service (MCS); a 3 to 1 ratio in the 

Judiciary, External Affairs, and Custom Services; no quotas were set for 

the professional and technical service (Means, 1972:46). Substantial 

1 0 * 

progress was made in the Malayanizatxon of the MCS. Table 2 shows 
that in 1957, expatriates constituted 61.7 percent of the MCS, Malays 34.6 
percent, and non-Malays 3.6 percent: by 1970, there were no expatriates, 
Malays formed 86.6 percent, and non^-Malays 13.4 percent. However, in 
other branches of the civil service, particularly in the professional and 
technical divisioni;, comparable percentages were not found, so that taken 
as a whole, non-Malays still outnumbered Malays in the senior bureaucracy 
(Division I officers) . , Table 3 shows .that expatriates* share of the 
senior bureaucracy dropped from 61 percent to 0 percent, while Malays* 
share increased from 14.1 percent tj 36.3 percent, and non-Malays* from 
20.2 percent to 57.6 percent for th'^ period between 1957-68. 

Education 

Education in postindependent Malaya has increasingly come Under 
the control of the government, which finances and regulates it. In the 
first three five-year plans between independence and 1970, educational 
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Table 2 



Ethnic Composition of the Malayan Civil Service, 1950-70 



Ethnic Group 
Malays 
Non-Malays 
British 
Total % 
N = 



1950 
21.4 
0 

78.6 
100.0 
145 



1957 
34.6 
3.6 
61 .7 

100«0 
358 



source: M.- Puthucheary, 1978:54. 
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1963 
86.2 
10.7 
3.1 

100.0 

290 



1970 
86.6 
13.4 
0 

100.0 
696 



\ Table 3 

Ethnic Composition of Division I Officers 



Expatriate 
Malays 
Chinese 
Indians 
N = 

Source: Means, 1972:47. 



1957 
61.0 
14.1 
13.2 
7.0 
2761 



1962 
14.1 
29.3 
34.0 
15.9 
2902 



1968 
0 

36.3 
36. 1 
21.5 
4308 
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expenditure averaged 7.6 percent of the total public development expendi- 
ture (Snodgrass, 1980:50). Without access to ownership of the economy, as 
is the case with the majority of Malays, education becomes the major 
instrument for social mobility. Tl)e combination" of these two factors 
makes it jiecessary and possible for tjje government to emphasize the 
provision, of Special Rights.^ for Malays in the fi^<% of education. ' 

Until independence, the major beneficiaries of English education 
were the non-Mal'ays who had greater accessibility to it by virtue of 
being located in urban areas. Of thosie children born in 1960 and enrolled 
in primary schools, only 17 percent of Malay children were enrolled in 
English schools, compared with 25. percent for Chinese and 49 percent for 
Indians (Kementerian Pelajaran, 1973:27). 

Various efforts have been m^e to improve educational opportunities 
for Malays: scholarships are given generously to Malay students at all 
■Revels of education! special institutions such as the RIDA Training 
Center were established to provide vocational and professional training 
for Malays; admission ^tandard6^ for secondary and tertiary institutions 
have been lowered for Malays; the whole educational system has been 
reorganized, including the conversion of all English-medium schools to 
Malay-medium schools beginning with grade 1 in 1970* 

The principal institution set up for educating Malays is the RIDA 
Training Center, which became the MARA Institute of Technology (MIT) in 
1967. In the initial years, little concrete action was made to train 
Malay professionals and businessmen. In 1964, only 67 students were 
enrolled in the RIDA Training Center; by 1966, the enrollment increased 
to 394, two years later it soared to 2,450, and it was expectec^ to reach 
4,000 by 1970 {KEB-2, 1968[b]:4). RIDA/MARA not only trains students but 
also grants scholaurships to Malay students for studying in other institu- 
tions. In the first 12 years, it provided only 12 sc'fiol ar ships , but 
between 1966 and 1968, the number of tertiary scholarships provided 
jumped to 487 (KEB-2, 1968 [b] : 12 ) . ^ ^ 

Two events account for these .dramatic changes — the First and Second 
Bumiputra Economic Congresses held in June 1965 and September 1968 
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respectively. These two congresses can be regarded as the most imxxjrtant 
' events challenging the government to implement the Malay Special Rights 
Program with greater speed and zeal. Cfut of these congresses, RIDA was 
reorganized into MARA and given greater economic and political clout; 
Bank .Bumiputra, FAMA (Federal Agricultural and Marketing Authority), and 
PERNAS were established. 

While MARA was set up almost exclusively for Malays, the other 
tertiary institutions were not. In the sixties, the only university in 
Malaysia was the University of Malaya. . Its student composition in 1963-64 
was 21 percent Malays, 60 percent Chinese, and 19 percent Indians (Snod- 
grass, 1980:248). With the affirmative action program', the intake of 
Malay students grew steadily^ and by 1970, when two other universities 
were established (Universiti Sains and Universiti Kebangsaan) , the student 
composition in the local universities was 40. percent Malays,' 49 percent 
Chinese, and 11 percent Indians and others (Malaysia, 1973 r193). 

The issues of national language and education featured prominently in 
the bargaining process between Malays and non-Malays prior t<^ 1957-. A 
compromise was struck; Malay would be taught as a compulsory subject in 
all schools after independence and would become the sole official language 
after 1967. 

The policy of creating a national educational system and the use of a 
national language was infused with political and economic considerations. 

As Silcock noted; 

The English educated Malays could capture power only by coming 
to terms with the Chinese. Having a majority of the electorate, as 
well as a greater participation in the British system of government, 
they had superior bargaining power, and they realized that emphasis 
on English education would favour the urban and non-Malays. They 
could not, however, press for a completely Malay, system of education 
without alienating the essential minimum of Chinese support. As a 
result, a mixed system with gradual pressure towapd Malay as a 
national language was introduced (cited in Snodgrass, 1980:243-4). 

0 

Special Rights; Penetration into Private Industry 

Compared with the public service 'and educational sectors over which 
it has greater control^ governmental attempts to force the private sector 
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to increase Buraiputra participation are more difficult to implement. 
Nevertheless, three major sets of strategies have been used toward this 
end: (1) the government has legislated Malay quotas for the issuance of 
trading/business licenses and permits, ownership of equity, and employ- 
went; (2) it provides special assistance such as credit, training, and 
business sites to Malay businessmen; (3) it undertakes responsibility to 
acquire shares in private corjpor^ations on behalf of Bumiputras, While all 
'^three strategies have I6een applied in the pre- and post- 1970 periods, the 
third strategy is given more emph^is in the latter period- 

Business Licenses 

* 

Article 153 empowers the Yang di-Pertuan Agong to reserve a rea- 
sonable proportion of business .licenses and permits for Bumiputras. 
Transport and construction were the first industries affected by this 
ruling. A Road Traffic Ordinance was passed in 1958 requiring that all 
new transport licenses be issued to Malays. until share in the 

industry became equivalent to their share of the total population in each 
state. Thus, between 1.958-68, 52 percent of all new taxi licenses (2,319) 
were issued to Malays, leading. to the fulfillment of the proposed' targets 
in all but five states (KEB-2, 1968 [b]:57; 1968 .[c]:69). In the road 

\ , 

haulage sector^^J^^ll applications for operating A- and B-category trucks 
(i.e., larger trucks) were rejected outright unless they had some Malay 
participation. By 1968, Malays held 242 of. type^» A, 395 of type B, and 
1,186 of type C trucks, in addition to 387 licenses' i ssued to joint 
ventures between Malays and non-Malays (KEB-2, 1968 [b]:57). Malay 
participation in bus transportation was less encouraging; in the same 
period, the number of Malay bus companies increased from 13, with a 
paid-up capital of $1.2 million, to 34, with a total capital of §5.7 
million (KEB-2, 1968 tb]:58). 

Government expenditures on infrastructure averaged 44 percent in the 
first three development plans, and this provided enormous opportunities 
for private contractors. Not surprisingly, Malays wanted a, share of the 
pie, and the Malay Chambers of Commerce pressured the government to 
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alloc^^te no less than 25 percent of all government contracts to Nfalays 
(Golay, 1969:363) The differeiit state governments promulgated their own 
directives to employ Malay contractors. In Johcre, Malay contractors 
automatically received tenters ranging from $500 to $5,000; in Negeri 
Sembilan, they would be given contracts if their prices were no more than 
10 percent of the non-Malay offers (KEB-2, 1968 [bl:93, 115). As a 
result of these measures, Malay firms accounted for 34 percent of the 
number of contractors and 21 percent of the total value of output of 
construction establishments with work of less than $100,000 (Ismail, 
1974/75: 14). 

if 

Malaysia is the world's largest producer of^ tin, yet it was not 
until 1978 that her tin-mining industry came under local ownership and 
control. Tin mining is highly 'capital intensive, characterized by a 
high degree of economic concentration in a few large corporations. 
Small and medium-sized miners,- predominantly Chinese, play a secondary 
role, while private Malay miners are insignificant. In 1958, the National 
Land Council recommended the government to prospect for tin in Malay 
feservation land and encouraged Malays to take up mining leases. Bxit 
little was accomplished. In 1965, only 10,551 acres, or 2 percent of 
mining land, was leased to Malays, and of this, less than 1,000 acres 
were actually worked by Malays (KEB-1, 1.965: 123). 

The exploitation of timber resources in Malaysia gained importance 
only in the 1960s, much of this industry controlled by non-Malays. In 
1964, of the 1,230 licenses and permits issued for timber exploitation, 
only 428 (35 percent) were held by Malays, covering 37 percent of the 
total acreage, but most of this was subleased to non-Malays: .The First 
Bumiputra Economic Congress resolved that no less than half of all new 
leases be granted to Malays, and this was accordingly implemented. In 
1966 and 1967, 54 percent and 58 percent of all new timber licenses were 
granted to Malays (KEB-2, 1968 tbl:34-37). 

The above statistics in the various industries seem to indicate 
considerable success in Malay participation, but the reality is less 
comforting. It is revealed time/ and time again,, in almost every Malay 
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economic conference, that most Malays resell their licenses to non-Malays- 

for a fee or allow \heir names to be used as fronts for non-*Malays ^ho 

run the enterprise and pay a tribute ''to the Malays. This problem of 

12 

sleeping partnership, termed Ali*-Baba or Ali^JoJhn, is as intractable as 
it is ubiquitous. It results froit a policy that is more concerned with 
meeting the targets oa paper than in reali.tV* Entrepreneurs cannot be 
created overnight, particularly when they lack capital, technical and 
organizational know-how., and business (.connections. Under such circum- 
stances, the Malays who are granted licenses find it easier to sublease 
them for a lucrative fee than [ to operate the businesses themselves.^'' 

For example, in the timber industry, it was revealed that 99 percent 
^ of the logging firms in Kelantan are run on an Ali*-Baba basis ( N5T , 
April 19, 1978); in Perak, less, than 20 percent: of the Bumiputras were 
directly involved in their mining and logging enterprises; in Penang, 
less than 20 percent of the registered Bumiputra contractors operate 
their ^ own businesses (^T, April 21, 1975); in Pahang, only 4 percent of 
Bumiputra contractoirii carry out the jobs offered to them ( NST , November 
30, 1978}* •'The Socio-Economic Research Unit of the Prime Minister's 
Department identified the wholesale trade and construction industries ag 
most beset with this problem ( NST , December 23, 1979). Repeated calls 
have been made to penalize Bumiputras who abuse their privileges through 
indulging in Ali-Baba practices, but it is obvious that the problem can' 
neither be wished nor warned away. 

In the field of commerce, forej«gn ' trade is dominated by foreign 
capital, while local trade is controlled by Chinese merchants. While 
Malays were encouraged to enter into commerce, little was given by way 
of support. As of 1965, RIDA provided only $1.6 million in loans to Malay 
retail shops (KEO-1, 1965:82). Some efforts were made to cut into the 
Chinese monopoly of the rice-milling and marketing business through 
imposition of quotas, aiid the use of cooperatives. In 1960, merchants 
were required to purchase one ton of domestically milled rice from 
cooperative or government millers for every two tons imported (Golay, 
1969; 380}* The minister of agriculture, Aziz Ishak, in the early sixties. 




spearheaded the cooperative movement to displace Chinese nj|iddlemen, and 
attempts were made to withdrayj rice-trading licenses from Chinese '^er^ 
chants. This evoked extreme protest from the Chinese merchants, who 
were able, through the Malayan Chinese Assoc i-ation, to pressure the prime 
minister to expel Aziz Ishak from the Cabinet in 1962, to be followed 
later by his detention (Aziz, 1977). 

Provision of Assistance^-^Credit and Training 

It is all well and good to encourage Malays to go into business and 
reserve quotas for this purpose, but unless they have capital and know- 
how, the progreuns remain as empty shells. The lack of capital, technical, 

and entrepreneurial skills have been identified as the major problems 

14 

facing Malay businessmen, but little has been d' le to overcome them. 
Before 1965, the only major source of credit ca \ from RIDA, whose total 
value of credit to 1,780 establishments amounted to only $6.2 million as 
of 1965 (KEB-I, 1965;B2).^^ At the First Bumiputra Economic Congress, 
the proposals to establish Bank Bumiputra and to increase RIDA's credit 
facilities were accepted and implemented. As a result, between 1965-68, 
RIDA dispensed loans amounting to $11.3 million (Beaglehole, 1969;235). 
In RIDA/MARA*s 20 years of existence (1951-70), a total of $70 million in 
credit vas given (Malaysia, 1976:192). Just how inadequate all this 
was can be seen from the fact that in 1968, the total amount of loans 
from commercial banks in Malaysia was $1,653 million, of which well 
under 4 percent went to Bumiputras (Treasury, 1975/76: Appdx. 9.2; 
1979/80: Appdx. 6.2). 

Training and technical assistance constitute the other major forms 
of assistance given to Bumiputra businessmen. The agencies performing 
this role are RIDA/MARA, the National Productivity Center (NPC), Malaysian 
Industrial Finance Ltd. (MIDF), and Malaysian Industrial Estate Ltd. 
(MIEL). NPC concentrates on providing short-term training courses in 
technical and management aspects for small businessmen, while RIDA/MARA 
concentrates on formal training of professionals. All these agencies 
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also ^assist by way of providing consultancy services andu feasibility 
studies* 

Ownership and Management 

Most of * the progreuns described so far are aimed at helping small 
businessmen, with the exception of educatiorN^d employment opportunities * 
that benefit the professionals more. It was observed at the First 
Bumiputra Congress that little was done in regard to taking over ownership 
and control of the corporate sector, which was still monopolized by 
foreign capital. It noted that **we should judge the success or failure of 
the policy of increasing participation in industry by Bumiputra on the 
question of ownership of companies. If Bcmiputras do not own their 
companies or do not share in the ownership of Malaysian companies, then 
this policy is a failure" (KEB-1 r^1965: 105 ) . 

The first measures taken to acquire ownership of large corporations 
came ^ in 1961 with the establishment of Syarikat Permodalan Kebangsaan 
Bhd (National Investment Corporation) . In 1965, the minister of commerce 
and industry reported that his ministry required pioneer companies to 
reserve at least 10 percent of their shsores for Malays in order to be 
granted licenses for operation. The National Investment Corporation 
would buy shaires allocated for Bumiputras 'and theti resell them to pri- 
vate Bumiputras. Between 1961-67, the corporation was allocated $8.1 
million shares and at the end of 1966, it held $4.6 million and had 
disposed of $3.5 million of the shares to Malay individuals (Golay, 
1969:382-63) . 

Two other institutions that play a role in expanding Bumiputra 
investments are Tabung Haji (Pilgrims Fund), established in 1962, and 
MARA Unit Trust , started in 1967 . Tabung Ha j i mobilizes funds from 
Muslims, who save to make a pilgrimage to Mecca, for portfolio invest- 
ments. By 1967, it had $5.7 million in deposits, half of which were 
invested in shares of private corporations (Golay, 1969:383); three 
years later, the deposits stood at $28.5 million, contributed by 60,500 
individuals (Thillainathan, 1976:52). In 1968, MARA Unit Trust launched 
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its^first Unit Trust Fund, valued at $1.5 million, which was oversub- 
scribed; 80 percent of the subscribers came from the rura^l areas. 

Clearly, the investment of a few million dollars could hardly make 
a dent in the owner dhij? structure of large corporations, and this was 
revealed in t^ studies. Despite the 10 percent Malay ownership quota, 
Lindenberg* ^ stv:^y bf pioneer companies showed that less than 1 percent 
of the equity Was held by Bumiputras (1973:254); and the government 
revealed ^r tjve first time that of the total share capital of all 
limited ^corporations in 1969, only 1.5 percent was owned by Malays, 
24.3 percent by"^ non-Malays , and 62.1 percent by foreigners (Malaysia, 
J971:40) .» 

Compared with the progress made in share ownership acquisition, the 
appointment of Malays^^on boards of directors of large corporations was 
substantial. In 1967, 10 percent of the directors in Lindenberg's 50 
percent sample of pioneer companies were Malays, 60 percent of these were 
former bureaucrats and/or politicians (1973:258, 261); in 1974, 67, or 12 
percent, of the 579 directors of the 100 largest corporations irt Malaysia 
were Malays (Lira, 1981:54). The appointment of Malay directors is one of 
the few areas in which the Malay Special Rights Program is quite willingl"" 
implemented. What accounts for this discrepancy between ownership .«d 
directorship participation? In an economy where the government is a major 
client, and also increasingly regulates the private sector, corporations 
are eager to appoint prominent Malays, especially politicians or former 
civil servants, to their boards to facilitate transactions with the 
government. These Malay directors are handsomely rewarded for the role 
they perform, and the fact that these spoils have been limited to a few 
individuals has not gone unnoticed by the smaller Malay businessmen. At: 
the Second Bumiputra Congress, the Selangor Chambers of Commerce criti- 
cized companies for appointing Malay directors for purposes of lobbying 
and window-dressing and also prominent Malays who have monopolized these 
directorships. It further suggested that a board be set up to allocate 
these directorships to benefit more Malays (1968 [a]:14-15). 
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Rural Land Development 

Article 153 focuses on redressing economic backwardness of Malays, 
which is oiore obvious in the urban sectors; nevertheless, the rural 
Malays are afflicted with problems of low productivity, poverty, and 
landlessness. Because rural Malays form the bulk of the Malay electorate # 
the government can ill afford to neglect their welfare; this is shown in 
the amount of expenditure spent on agricultural and rural development, 
which averaged 20 percent of the total publ ic development expenditure 
in all the plans between 1956-70 (Snodgrass, 1980:50) . In contrast, 
commerce and industry received an average of 2 percent for the same 
period. The biggest category in rural and agricultural development 
expenditure goes to the opening of new land for Malay peasants. This 
program is spearheaded by the FELDA (Federal Land Development Authority),, 
established in 1956, and to a lesser extent by other state land schpmes* 
FELDA alone developed 186 schemes involving 37,435 families on 812,684 
acres of land between 1956-76 (Snodgrass, 1980:179). In theory, land 
development schemes (with the exception of the Malay reservation land) are 
not classified under the Special Rights Program and are, therefore, open 
to other ethnic groups; in practice, they are meant for Malays. of 
the 1-7,975 families FELDA resettled by 1970, 94 percent were Malays 
(Wikkramatileke, 1975:115). 

Raciar^'yiots of 1969 and the New Economic Policy 

It is no exaggeration to say that the Malay Special Rights Program 
represents the most explosive issue in Malaysian politics. It has caused 
resentment on the part of both Malays and non-Malays. On the one hand, 
non-Malays were resentful that they were being discriminated against for 
too long. They found it increasingly diff^ult to obtain scholarships, 
admission into higher educational institutions, and employment in public 
service. 

The inability of the various communities to arrive at a modus 
Vivendi spawned mutual distrust and resentmeat , which eventually erupted 
into an ugly racial confrontation in 1969. Originally, the government 
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accused the crommunists of starting the riots (Abdul Rahman, 1969). 
Later f it changed its tune arid recognized that the root cause was its own 
failure to solve the problem of economic ^ inequality between. Malays and 
non-*Malays 

A direct result of the riots was the promulgation of the New Economic 
Po^licy, based on the philosophy articulated at the First Bumiputra Eco- 
nomic Congress, which recognized the limitations imposed by a laissez- 
faire economy in promoting the development of a disadvantaged class* The 
Congress specifically proposed increased government intervention and 
regulation to promote Malay economic interests, a strategy that found 
expression in the explosion of public enterprises after 1970. The lower- 
class Malays also expressed their disenchantment with the government by 
giving their support to the Mal^4y opposition party, Pan Malayan Islamic 
Party (PMIP), in the 1969 elections. The Chinese released their pent-up 
frustrations by rejecting the Malayan Chinese Association and voted for 
non-Malay opposition parties. Even though the Alliance government won the 
elections, it suffered a significant setback. The political protest and 
challenge launched by the non-Malays through the elections threatened the 
Malays, who * were already feeling economically insecure and resentful* 
This double threat precipitated the racial riots that came a day after the 
flection results were announced. 

The riots forced the Alliance government to reconsider its laissez- 
faire economic philosof*iy and strategy of consociational politics, and 
resulted in the following changes: 

* 1. It led to constitutional amendments that, inter alia, further 
strengthened the status of Malay Special Rights referred to earlier in the 
paper. v 

2. The promulgation of the New Economic Policy (NEP), which gives 
added vigor and clearer guidelines to improve the economic lot of the 
Malays. Two objectives were spelled out in the Second Malaysia Plan: 
the eradication of poverty, and the restructuring of the economy so that 
Bumiputras would have at least 30 percent employment in, and ownership of, 
the economy by 1990. 
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3* The realignment of political parties through the co-optation of 
opposition parties Into a broad coalition , called the National Front, 
under the hegemony of UHNO. 

Corporate Ownership 

The most significant aspect of the New Econbmic Policy is the parti-* 
clpatlon of the government in corporate ownership through its state enter- 
prises* To meet the objective 'of 30 percent Bumlputra ownership, the fi- 
nancial allocations for existing and new state enterprises were Increased 
substantially. For example, the MARA's and the MIOF's budgets were 
Increased from $51 nCillion and $16 million respectively to $184 million 
and $100 million between the First and Second Malaysian Plans (Malaysia, 
'1971 s69; 1973t99). Komplex Kewangan was formed to expand HARA's invest- 
ment activities. ' Other new institutions established to spearhead corpo- 
rate ownership, and which were generously funded, were PERNAS (Perbadanan 
Naslonal Bhd*-- -National Corporation, $150 million), SEOCs (State Economic 
Development Corporations, $193 million), UDA (Urban Oevelofmient Authority, 
$160 million), NISC (Malaysian International Shipping Corporation, $107 
million), BPMB (Bank Pembangunan Malaysia Bhd. and others, $100 million) 
(Malaysia, 1973:99). Together, these institutions consumed 10.2 percent 
of the total public develofment expenditure for 1971-75, compared with a 
mere 2.2 percent in the preceding five years (Malaysia, 1971:69; 1973:99). 
Despite these measures, by the mid-1970s, $353 million of share capital in 
approved limited companies were reserved for Bumlputras, but only half 
were taken up, and in 1^73, only 6 percent, or $41 million shares, in 
pioneer companies were owned by Malays (Malaysia, 1973:145, 151). There- 
fore, further Impetus was given to this program with the establishment of 
the Bumlputra Investment Foxindation and its investment company, Permodalan 
Naslonal Berhad (PNB) , which was allocated $500 million capital in the 
Third Malaysia Plan and increased to $1,500 million in the Fourth Malaysia 
Plan (Malaysia, 1981:241 )• PNB buys shares in the open market or shares 
reserved for Bumlputras in corporations and then resells them to Bumi- 
putras in the form of unit trust. To prevent the .immediate resale of 
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shares to non-Bumiputras , which would defeat the purpose of Bumiputra 
ownership, the owners are allowed to sell only through the unit trust. In 
January 1981, the government announced a scheme offering 31 percent or 
$1.5 billion worth of its total shares for sale to private Bumiputra 
interests through PNB (NST, January 10, 1981). To enable people to take 
advantage of this offer, Bumiputras were eligible for lo^ns of up to 80 to 
90 percent of the value of shares from Bank Bumiputra and Malayan Banking 
Bhd; (NST, May 30, 1980; Star , May 28, 1980). It was estimated that as 
many as 350,000 Bumiputras participated in this scheme . ( NST , January 15, 
1981). PNB has become one of the leading Bumiputra investment institu- 
tions, having acquired $487 million shares in 60 companies as of February 
1981^ (NST, February 4, 1981). The other leading investment agency is 
PERNAS, established as a holding company in 1969. Between 1971-80, it 
acquired equity of over $500 million in mining, construction, trading, 
plantation, and finance industries (Malaysia, 1981:67). PERNAS, beginning 
in the mid-1970s, started to acquire controlling interests in Sime Darby 
Holdings and London Tin Corporation, one of the largest plantations and 
the largest tin-mining corporation in Malaysia. PERNAS has equity parti- 
cipation in 37 companies, managed through eight whcilly owned subsidiaries, 
and employed, at the end of 1980, 16,593 persons (8,741 Bumiputras) (Ma- 
laysia, 1981:67). Through one of its major subsidiaries, Malayan Mining 
Corporation, it operates 37 tin dredges, representing 71 percent of the 
total dredges in Malaysia (Malaysia, 1981:315). Despite its widespread 
equity participation in 37 companies, its financial management has been 
less than desirable. The Auditors General Report on PERNAS Group's finan- 
cial performance showed that they only made a total profit of $2.8 million 
( Rocket magazine, published by the Democratic Action Party, June 1981). 

Between 1971-80, Bumiputra share in corporate equity grew at an 
average annual rate of 31.4 percent, from 4.3 percent to 12.4 percent. 
Bumiputras had taken control of the banking, financial, plantation, and 
mining sectors. In banking and finance, the government owned 77.4 percent 
of the local banking industry and 50 percent of the total banking industry 
(FEER, May 8, 1981:74; April 2, 1982). In insurance, out of a total of 36 
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Insurance companies In Malaysia, Uumlputras have Interest. In 32; they have 
more than 51 percent equity In seven and more than 10 percent In eleven 
(MCA, 1980:2). In the estate sector, of the largest plantation com- 
panies r the government has controlling Interest In Slme Darby, Gurthrles, 
Boustead, Highland and Lowlands, Barlow, and Harrisons and Crosfleld 
(PEER, August 8, 1980; October 9, 1981; February 27, 1981; NST, September 
9, 1981; June 11, 1982). In tin, PERNAS, In partnership with Chartered 
Consolidated, took control of London Tin Corporation and reconstituted It 
to become Malaysian Mining Corporation, the largest tin producer In the 
world. In 1981, '^layslan Mining Corporation merged with Malayan Tin 
Dredging, a move to Increase Bumlputra controls of the latter without 
having to buy Its shares ( PEER , September 4, 1981). 

Credit 

In extending Bumlputra control .over the economy, the government 
followed a two-pronged strategy. In strategic corporate sectors such as 
banking^ plant^atlons, and mining, where massive acquisition of equity Is 
necessary, state corporations and public agencies (like Pilgrims Fund, 
Police Cooperatives) are principal vehicles for takeover. In the other 
sectors such as construction, transport, and trade, where economic con- 
centration is less marked, ownership by small and medium-sized businesses 
is encouraged. Here credit becomes vital to Bumlputra small businessmen. 
Through ownership and regulation of the financial sector, the government 
has insured the expansion of credit for Bumiputr^iS. 

With the New Economic Policy, banks were directed to Increase their 
lending to Bumlputras. Initially, in August of 1974, banks were required 
to provide at least 12 percent of their loans to Bumlputras; this was 
raised to 20 percent in October 1976 (Bank Negara, 1979:164-65). As a 
result of this measure, bank credit to Bumlputras rose from $149 million 
(5 percent of the total credit) in 1971, to $4,780 million (20.6 percent) 
in 1980, i.e., at ' an average of 50 percent per year (table 4). As of 
January 1980, a total of $1.9 billion in loans have been dispensed to 
Bumlputras ( NST , April 8, 1980). 
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Table 4 

Credit Assistance-- 1971 and 1980 

($ million) 
• 

Institution .1971 1980 

M N-M M N-M 

Commercial banks and 

finance companies 149.3 2,851.4 4,780 18,440 

Credit- Guarantee ^ 

Corporation (CGC) - - (150) (200) 

MARA 15.0 - 50.3 

UDA - - ^'^ . ' 

MIDF 13.1 56.9 39.7 

BPMB - - 129.3 

Petty Traders Program - - 17.3 - 

Source: Malaysia (1981), Fourth Malaysia Plan , p. 66. 

Notes:. 1. M = Malays; N-M = Non-Malays 

2. CGC was formed in 1972; UDA (1972); BPMB (1974); 
Petty Traders Program (1972). 

Coirtmercia]. banks were also initially required to lend at least 3 

percent of their total loans to .small enterprises; this quota was raised 

to 10 percent in June 1975. In July 1972, the government set up the 

Credit Guarantee Corporation (CGC), an institution that underwrites a 

guarantee for 60 percent of the loans given by commercial banks to small 

businessmen, with the remaining undertaken by the banks themselves. , In 

1973, CGC guaranteed 617 loans worth §1.9 million, with about 53 percent 

of the loans going to Malays (Malaysia, 1973:15); by December 1977, it 

guaranteed 54,591 loans worth $480.4 million, with 67 percent of the total 

• number of loans accounting for 42 percent of the total value going to 

Bumlputras (Chee# 1979; 48). Yet another scheme to assist small business 

is the Petty Traders Program^ which received an allocation of $50 million 

In the Fourth Malaysia Plan. 

While new schemes were Initiated^- old ones were strengthened to pro- 
vide more credit to Bumlputras. MARA^ which provided only $15 million in 
loans in 1971, increased them to $50 million in 1980; MIDF provided $13 
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million In 1971, but $39 million "in 1980* Bank Pembangunan (Development 
Bank) was started In 1974 to provide medium* and long-'term loans to 
Bumlputras, and^ln 1980 gave $129 million In loans* 

In all, credit assistance to Bumlputras has Increased considerably, 
even though It is still below that of the non-*Bumlpatras. 

Education and Occupation 

The Constitutional Amendments of Article 153 In 1971 specifically 
empowers the Yang dl-Pertuan Agong to Incre^e^the lnta]ce of Bumlputras 
Into tertiary educational Institutions* Between 1970--75, four new 
universities were established , and the Intake of Bumlputra students 
expanded phenomenally. In 1970, there were only 3,237 (40 percent) 
Bumlputra students In the local universities; by 1975, the number reached 
8, 153 (57 percent), and in 1980, It was 13«357 (67 percent), far exceeding 
their population percentage In the coUntry (Malaysia, 1976:401; 1981:352). 
By the mid-1970s, the problem was not simply one of Increasing the number 
of Bumlputra students In universities; the concern was the field of 
education. To create 'a viable Malay Industrial and commercial community, 
they n^ded training In science, technology, and business. But in 1970, 
only 384, or 12 percent, of the Malay students were enrolled In science 
departments, compared with 2,430 (49 percent) non-Malay students in such 
departments. The situation Improved by 1975; 2,342 (29 percent) Malay 
students were now enrolled in science courses, compared with 4,004 (65 
percent) non*Malays (1976:403). 

Closely related to education is the change in occupational structure 
for Malays and the desire to create a professional and middle-class Malay. 
In 1957, only 3 percent Malays were in the professional-technical and 
administrative-managerial occupational categories; this Increased to 4.8 
percent in 1970 and to 6.1 percent by 1980 (see table 1). In the clerical 
and sales categories, the respective percentages were 4.4 percent, 8.1 
percent, and 12.2 percent. In all these categories, the percentages more 
than doubled. In contrast, even though the non-Malay percentages are 
still higher , their growth has slackened considerably . The percentages 
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of Chinese in the first two occupational categories were 5.2 percent 
(1957), 7.0 percent (1970), and 7.5 percent (1980). For the clerical and 
sales occupations, thej percentages were 19.3 percent, 21- 6 percent, and 
26.3 percent. 

Overall Impact of Malay Special Rights Program 

The Malay Special Right's Program tends to present issues in purely 
ethnic terms. Ethnic communities, such as Malays, Chinese, and Indians, 
are regarded as homogenous .groups that become the major actors and units 
of analysis in society. Frequently, such a view is encouraged by social 
scientists, who argue that ethnicity, religion^ or certain cultural 
values are more salient in accounting for group identity and action in 
••developing" or ••traditional'* societies. While the saliency of ethnic 
consciousness cannot be ignored, it also camiot be taken as a given state 
of affairs. Ethnic communities in Malaysia have never been homogenous, 
.often rent by economic, regional, and other divisions.. Objectively, there 
is more inequality^^/within each commurtity than between communities (Anand, 
1973). Furthermore, the degree of. ethnic consciousness varies between per- 
iods. Thus, social science, instead of assuming ethnicity as a constant, 
should seek to explain its variations. It is therefore more fruitful to 
examine how the program has affected not only lialays and non-Malays as a 
whole, but also the different classes v»ithin each community. 

Economic Growth 

We shall begin with the impact on the non-Malay communities as a 
whole. The economic growth of non-Malays, measured in terms of ownership, 
occupation, and income, has not stopped, although it has slowed down 
compared with that of €he Malays. In terms of the overall share ownership 
of the corporate sector, the rate of growth for the non-Malays between 
1971-80 was 18.8 percent compared with that of Malays, which wa3 31.4 
percent? non-Malays' share of corporate ownership increased from 34 
percent to 40.1 percent, while the Malays* share increased from 4«3 
percent to 12.4 percent during the same period (see table 5). In terms 
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^ Table 5 

Ownexshlp and Control of the Corporate Sector, by Ethnicity 

1971-19B0 





1971 


% 


1980 


% 


Annual 
Growth Rate 
1972-80 (%) 


Malaysian residents 


2,512.8 


38.3 


13,817.8 


52.5 


20.9 


Bumlputras 


279.6 


4.3 


3,273.7 


12.4 


31.4 


Other Malaysians 


2,233.2 


34.0 


10,544.1 


40.1 


18.8 


Foreign residents 


4,051.3 


61.7 


12,505.2 


47.5 


^13.3 


Total 


6,564. 1 


100.0 


26, 323*. 0 


100.0 


16.7 



Scarce: Fourth Malaysia Plan ^ 1981-85, p. 62. 
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Table 6 

f 

Number of Contractors Registered with the Ministry of Work and 

Utilities, 1970, 1981 

1970 1981 

Class Bumlputra Non-Bumlputra Bumlputra Non-Bumlputra 

A-C 37 339 343 1,035 

D-F 1,874 3,138 5,673 2,494 

Total 1,911 3,477 6,016 3,529 

Sources: Adapted from (a) Adam Ismail (1974/75): Tables 1-8; (b) 
Star, September 4, 1981. 
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Table 7 

Size Distribution of Household Income by Ethnic Group, Petiinsulsr Malaysia, 1957-76 



Income Shares 


MALAY HOUSEfiOLDS 


CHINESE HOUSEHOLDS 


INDIAN HOUSEHOLDS 


ALL HOUSEHOLDS 


1957/B 1967/B 1970 197 3 1976 


1957/8 1967/8 1970 1973 1976 


1957/8 1967/8 1970 1973 1976 


1957/8 1967/8 19^0 1973 1976 


Top 5% 

Top 20% 
Middle 4U% 
Bottom 40% 


IB.l 22.2 23.8 22.7 n.a. 

42.5 48.2 51. 3 50.8 n.a. 
37.^ 34.8 35.7 35.5 n.a. 

19.6 17.0 13.0 13.7 n.a. 


19.2 19*9 25.4 18.8 n.a. 

46.0 46.7 52.3 48.6 n.a. 
35.9 36.3 33.5 35.5 n.a. 

18.1 17.0 14.2 15.9 n.a. 


19.4 22.3 28.4 25.6 n.a. 
43.6 48.1 53.6 51.3 n.a. 
36.6 35.6 31.5 33.7 n.a. 
19.8 16.3 14.9 15.0 n.a. 


t 

22.1 23.6 28.1 26.4'n.a. 
48.6 51.3 55.9 53.7 61.9 
35.5 34.4 32.5 34.0 27.6 
15.9 14.3 11.6 12.3 10.3 


Mean Income 
Median Income 


140 63 172 222 529 
112 120 122 n.a. 357 


302 349 381 444 1247 
223 261 269 n.a. 623 


243 260 3<?1 365 519 
f 

188 191 195 n.a. 232 


215 240 264 324 801 
156 154 167 n.a. 319 


Gini Ratio 
Theil Index 


.34 .40 .46 .45 .47 
.21 n.a. .40 .36 .44 


.38 .39 .46 .42 .58 
.25 n.a. .39 .31 .73 


.37 ^ .40 .47 .44 .49 
,23 n.a. .39 .35 .50 


.412 .442 .502 .50 .567 
,295 n.a. .476 .43 .709 



Source: K.S. Jomo and Ishak Shari, 1981 j 215-16. 
n.a.i not available 
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of occupation, again the rate of upwaf4 mobility among the Malays is much 
higher than the non-Malays; however, the' non-Malays are still a little 
ahead of the Malays in the professional-technical and administrative- 
managerial categories (see table 1). Measured by median household income, 
Chinese incoitve is still almost twice that of Malays , but Indian income has 
fallen behind that of the Malays (see table 7). 

Moving beyond the aggregate level, we find that the program has 
differential impact on the different classes in the communities- It has 
affected the lower echelons most negatively- Taking , the accjuisition of 
business licenses in the construction industry as an example ,^^e find that 
the squeeze is felt most keenly by the small businesses- Table 6 shows 
that between 1970-81 , the numl;jer o^^on-Malay small contractors (cate- 
gorie'S D-F) fell from 3,138 to 2,494;^' whereas the number in the big 
contractors category (A-C) increased threefold, from 339 to 1,035- On 
the other hand, the number of Malay small contractors rose from 1,874 
to 5,673 in the same period. As ^ result, Malays account for 70 percent 

of the small contractors while non-Malays for 75 percent of the big 
18 

contractors* Competitioyi between the Malays and non-Malays tends to 
be sharpest in the small business sector where opportunities for joint 
venture and cooperation are limited r given the market and capital con- 
straints that Small businesses face* Consequently, the probability of 
ethnic tension, arising out of competition, among small ^businessmen would 
tend to bo higher- / ^ 

On the other hand, there is evidence to show that the relations 
between the non-Malay and Malay big businessmen are more collaborative- 

It is found that practically all the successful Malay big businessmen 

19 

have joint ventures with either local or foreign non-Malay partnerships- 

We need to illustrate with only two such cases: (1) Harun bin Dato Musa 

Ibrahim, one-time acting high commissioner of Malaysia to Singapore, 

left the civil service to start his own company and now a successful 

businessman is of the opinion that he has "more in common with Ah Kow 

20 

the businessman than with Ahmad the fisherman" ( Malaysian Business , 
March 1977263). (2) Tengku Ariff Bendahara, a younger brother of the 
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present Yang di-Pertuan Agong^ heads a conglcwier^te of more than a dozen 
companies* His first involvement in the construction business came in 
1972 with the establishment of Tab-Faiyin Corporation, a joint venture 
with Pai Yin Engineer Work, a Chinese firm ( Economic Bulletin , March 
1976). The relation between the Malay and non-Malay big businessmen is 
symbiotic; just as the prominent Malay politician or civil servant with 
influence is sought after as a director, so the non-Malay businessman who 
has capfital and entrepreneurial know-how is courted as a partner by the 
Malay who wants to establish a big business. As a result, despite a 
certain degree of discomfort that the non-Malay big businessmen feel 
about the New Economic Policy, many of the more prominent ones have, 
in fact, benefited from it, particularly through the vehicle of joint 
ventures. The percentage of joint-venture establishments increased from 9 
percent to 28 percent in the industrial sector between 1970-75 (Malaysia # 
1981:64). 

Education 

Another area where non-Malays are adversely affected and have reacted 
strongly' is in education. Educational opportunities for non-Malays, 
particularly at the tertiarY\> l>yel, have shrunk enormously? in 1970, 
non-Malays formed 60 percent/ ^Of the total enrollment in local univer- 
sities;, in 1980, the percentage dropped to 27 percent, while that of the 
Malays rose from 40 pereent to 73 percent (Malaysia, 1981:352). Besides 
the drastic decline in higher-educational opportunities for non-Malays, 
the gradual introduction of Malay as the medium of instruction to all 
government-aided schools has alienated further the non-Malays . All 
Engiish^medium schools have been converted into Malay-medium schools; and 
while pKinese and Tamil schools are still allowed at the primary and 
secondary level, they are discouraged. At the tertiary level, the govern- 
ment in 1981 turned down a request by the Chinese to establish a private 
university with Mandarin as the medium of instruction. The issues of 
Language and education have become a fertile ground for breeding Chinese 
chauvinism, in large part a result of the government's policies. If the 
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limitations placed on non**Malays to acquire an education In their own 
language were compensated for by an Increase In educational and employment 
opportunities for them, the level^ of dissatisfaction experienced by the 
non-Malays would be reduced substantially* However # the government has 
done the opposite* Non-Malays who have accepted Malay as the national 
language and attended Malay-medium schools still find themselves discriml'* 
nated against in terms of job and higher-educational opportunities* Under 
such circumstances, people can be expected to react by clinging to the one 
last asset they have, i.e., their cultural heritage. The keen sense of 
cultural deprivation that non-Malays feel today cannot be understood apart 
from the economic deprivation that they face* 

« 

Inequality 

The whole strategy of the government, particularly as embodied in the 
Malay Special Rights "Program # has been to redress ethnic Inequality rather 
than inequality per se; this despite the studies that show that the former 
accounts for only 10 to 20 percent of total inequality in society (Anand, 
1973; Kusnlc and Da Vanzo, 1980)* In essence, the program reproduces the 
class structure presently found in the non-Malay communities on to the 
Malay society* It is therefore hardly surprising that the government's 
development efforts have worsened income distribution not only for the 
whole society but also within each community and particularly among ^he 
Malays* Table 7 shows the distribution of household income between 1957 
and 1976.'^^ Despite the slight fluctuations, the trend is unmistakably 
one of secular increase . Inequality among the Malay households was 
increasing most rapidly from 1957 to 1973 and then slowed down slightly in 
1976. In 1973, the top 20 percent of Malay households took 50.8 percent 
of the total Malay income, compared with 48*6 percent, and 51.3 percent 
for the Chinese and Indians respectively. We have discussed how the 
middle- and upper-class Malays have been in the best position to take 
advantage of the program and how it has resulted in increased ethnic 
tensions between the lower sections of the population who have to compete 
harder for the same resources* 
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Inequality within the Malay community has produced ruptures among 
themselves, a trend much feared by the ruling Malay party (UMNO), which 
has with increasing frequency appealed to the Malays to remain united. 
This conflict is manifested in several ways, some more direct than 
others. For example, organizations like the state Malay Chambers of 
Commerce that, represent, primarily the interests of small Malay businessmen 
have criticized government policies that favor big businesses. In-^ a 
more indirect way, the disenchantment of some Malays is expressed through 
fundamentalist religious movements that are gaining popularity among 
t>ie urban and middle-class Malays. While considerable research is .^till 
required to understand the exact nature of these movements in Malaysia, 
it is instructive to note parallel developments in Iran and Indonesia, 
where such movements often spearhead the interests of the petty bourgeoi- 
sie (Fischer, 1982; Robison, 1978) • 

Social Harmony 

Finally, we shall consider the impact of the Malay Special Rights 
Program on social harmony. It is an avowed aim of the program to re- 
structure society so as to achieve national unity. What has been the 
actual effect? 

Before answering this question, two related issues should be con- 
sidered. First, an affirmative action program is but one aspect of the 
larger problem of changing the existing unequal distribution of resources 
between groups in a society. When resources are unequally distributed 
between social groups according tOvjpurely economic criteria, we refer to 
the resultant system as class structure or class stratification. Here, 
horizontal layers, i.e., social classes, whose boundaries are permeable 
depending on the degree of social mobility, are vertically or hierarchi- 
cally arranged. This may be termed the vertical dimension of differentia- 
tion. On the other hand, when resources are unequally distributed ac- 
cording to noneconomic criteria such as ethnicity or sex, we get ethnic 
or sexual stratification. Ethnic and sexual divisions in society are 
basically horizontal differentiation. 
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However, when certain ethnic or sexual groups are not only dlf-' 
ferentlated and segmented but also hierarchically slotted into the 
stratification system of society, then they also assume a vertical dimen- 
sion. That is, they ^re both segmented and hierarchical* (Hechter, 1978); 
ethnic and class membership tend to overlap. Affirmative action programs 
in general only aim at removing the segmentation aspect, i.e., dispersing 
the ethnic groups iT\to various classes, without eliminating the hierar- 
chical dimension: ^Inequality as a whole. 

The second related issue is whether it is possible to avoid conflict 
and dissent . when the existing unequal distribution of resources in a 
society is either maintained or changed— a dilemma faced by Malaysia' for 
which there . is no easy solution. It is unlikely that there can be social 
harmony if the problem of ethnic inequality in Malaysia were not redressed. 
It is also unlikely that those tix^t are negatively affected by any change . 
in the redistribution process will not create conditions of conflict. 
The question, therefore, is not how can we avoid social costs, but how 
can we minimize them and who is to bear them? Thus far, redistribution 
has stopped at the point of ethnic redistribution without touching the 
problem of inequality as ^ whole. 

In this strategy, the groups that bear the social costs are the 
lower classes of ail communities, particularly the non-Malays, while the 
fruits are enjoyed by the upper classes of all communities, particularly 
the Malays, f Fur thex'more , such a strategy does not minimize social 
conflict, it only exacei^ates ethnic tensions among those who bear the 
costs, thus making the"' goal of national unity more elusive. The alterna- 
tive strategy of redressing l:>oth ethnic and class stratification at the 
same time has not been adopted not because it is socially unfeasible 
but because it is politically unacceptable to those in power. 

Conclusions 

Malaysia's affirmative action program, legally constituted as Malay 
Special Rights, stands as one of those rare cases of success,, if success 
is measured purely in terms of the extent to which it has brought about an 
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improvement in the economic position of Bumiputras. Advances made by- 
Bumi^utras in the fields of education, employment, occupational mobility, 
ownership of small businesses, as well as large corporations, have been 
impressive and, in some cases, have evfn surpassed that of the non-Malays. 
This success can be attributed to the political hegemony that the Malays 
enjoy and are able to use to promote the Malay Special Rights Program. 

The same success, however, cannot be claimed for the objective of 
creating a harmonious and unified society. On the contrary, Malay Special 
Rights has remained the most contentious issue, threatening constantly td^ 
tear the fabric of society apart. The racial riots of 1969 were fundamen- 
.tally related to it; the Malays were unhappy because it was not producing 
enough results, the non-Malays, because it had gone too far. Following the 
riots, the Malays, because of their political hegemony, managed to give 
the program a further boost, thereby alienating the non-Malays even more. 

It does not appear that the affirmative action program, as is pres- 
ently conceived in purely ethnic terms, could contribi^te to social unity 
because the conventional idea of a minority that is discriminated against 
politically, economically, and socially does not apply to Malaysia. While 
Malays are economically disadvantaged, they are politically superior, and 
the opposite is true • for the non-Malays. Therefore, who constitutes a 
minority and should receive special assistance is ambiguous. But if the 
primary purpose of any affirmative action program is social and economic 
justice and red^istribution in favor of the discriminated, as it should be, 
then the primary consideration for. receiving assistance should be based on 
need, a universalistic criterion, rather than ethnicity, a particularistic 
trait. Unless the government is willing to use this yardstick, its 
economic boon will also prove to be its social bane. 
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NOTES 



1. In this paper, the terms "Bumiputra" and "Malay" will be used inter- 
changeably » for two reasons: (a) the concept of Special Rights was 
meant originally for the Malays; other native groups were only added 
later, and the term "Bumiputra" was coined to include themy (b) Malays' 
still form the majority of Bumiputras, and the program benefits them 
most . 1? 

2. Even though the legitimate rights of other communities are mentioned, 
no guidelines are specified so that the phrase does not carry with it any 
substantive content. 

3. A slight concession was' made by allowing the implementation of 
Article 153 to be questioned. 

4. Means (1972) has a good discussion on the history of Special Rights, 
and I have availed myself of some of his Ideas. 

5. It has been argued that colonial rule strengthened the position of 
the sultans in the following ways: (a) it assured them of a stable and 
increased income; (b) their claim to superior proprietary ownership of all 
lands was given legal status; (c) their power vis-a-vis the local chiefs 
was enhanced. 

6. For a detailed discussion of the Malay Reservation Enactment, see 
T. G. Lim, 1977:106 and D. Wong, 1977:chap. 13. 

7. This, however, did not mean Malays benefited most from colonial 
educational policies. On the contrary, non-Malays were best al^le to take 
advantage of the English education offered as they were located princi- 
pally in towns. In 1901, of the total nvimber of boys enrolled in English 
schools in the Straits Settlement, only 5.2 percent were Malays, 59 
percent Chinese, and 21 percent Indians (Loh, 1975:51). 

8. It needs to be emphasized that the bulk of the economy was not owned 
by non-Malays but by foreigners. 

9. The Alliance Party won the first federal elections in 1955 and 
became the ruling party. It is an intercommunal party, made up of three • 
communally organized parties— UMNO (United Malay National Organization), 
MCA (Malayan Chinese Association), and MIC (Malayan Indian Congress). 

10. The Malayan Civil Service is considered the most prestigious and 
powerful section of the public service. Its high-level officers parti- 
cipate in top-level policy-making processes (Tilman, 1964: chap. 5). 




11. MARA is juBt one of the numerous government agencies providing 
scholarships. Every state government,/ as well as numerous federal 
government agencies, has its own scholarship schemes. 

12. The terms "Ali-Baba" and "Ali-John" refer to a partnership in which 
one party, Ali, representing the Malay, is a sleeping partner who allows 
the non-Malay partner to run and control the business. 

13. This problem also has its historical roots where the Btalay aris- 
tocracy's involvement in business took the form of leasing mining or 
planting rights to Chinese businessmen for a tribute. 

14. See the studies of Popenoe (1970); Charlesworth (1974); Abdul Aziz 
(1977); Abdul Ghani (1980); and the various reports of the Bumiputra 
Economic Congresses. 

15. While Malay businesses receive loans from Malaysian Industrial 
Finance Ltd. (MIDF) , its major" emphasis is to grant industrial loans 
without regard to ethnicity Cat least before 1969). 

16. See the Malaysian government publication, Towards National Harmony , 
Kuala Lumpur , 1 97 1 . 

17. . This negative growth is because non^Malays could not receive con- 
tracts for projects under category F. Hence there were no category. F 
non-Malay contractors. The increase in the number of non-Malay contrac- 
tors in categories D-EX is marginal. ^ 

18. We do not know what percentage of the non-Malay contractors are 
foreign contractors. However, the rather significant increase in the 
percentage of foreign capital in construction industry from 5.9 percent to 
28.6 percent may indicate that it is substantial (Malaysia, 1981:64). 

19. See the profiles of Malay businessmen in Malaysian Business , January 
1; August 1978; March 1977; and Economic Bulletin , March 1976. 

20. "Ah Kow" and "Ahmad" are common Chinese and Malay names respectively. 

\ 

21. It has been pointed out that while the data for the different years 
are not strictly comparable, given the different samples and methods used 
in the studies, they can be used to i4entify the secular trend (Snodgrass, 
1980). 

22. Even this economic "success" has to. be qualified because of the 
increasing inequality that has occurred within the Bumiputra community. 
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' AFFIRMATIVE ACTION: THE SCHEDULED CASTES 
AND THE SCHEDULED TRIBES 
B • Sivaramayya 

A distinctive feature of the Constitution of India is its provisions 
providing for "reservations" ("quotas" in the American parlance) in favor 
of two disadvantaged groups, naunely^ the scheduled castes and the sched- 
uled tribes. These reservations exist: (1) in the state legislatures and 
the union legislature or Parliament, (2) in services under the states, and 
( 3 ) in educational institutions . In addition , some states have reserva- 
tions in services under the state and in educational institutions in favor 
of other backward classes • Reservations coupled with other welfare pro- 
grauns constitute the core of affirmative action for the uplift of these 
groups. The aspects relating to affirmative policies and programs in 
favor of the scheduled castes and scheduled tribes will be considered in 
this paper. 

Background 

As pointed out by Beteille, the scheduled castes and the scheduled 

tribes share the common disabling feature, that is, "exteriority."^ But 

the nature of exteriority from which they suffer differs in its origin 

and practice. The scheduled castes suffered from segregation and the 

scheduled tribes from isolation « The need for protective discrimination 

or affirmative action in the case of the former arose because they were 

the victims of the practice of untouchability and other forms of social 

2 

injustices. "Untouchability" is traced to a verse of Manu that says: 

"But the dwellings of Chandalas and Svapakas shall be outside the village, 

3 

they must be made Apapatras, their wealth [shall be] dogs and donkeys." 
Apapatras in this verse means that the vessels used by them should be 
destroyed. 

4 

Many causes gave rise to "untouchability." Of these two deserve 
special mention. Persons engaged in unclean occupations like scavenging. 
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flaying of animals, and tanning became untouchables; and the offspring 
of a prohibited marriage— a Brahmin woman and a Shudra man, for example 
-"-were expressly stated to be untouchables • 

The later social practices served only to increase the social 
disabilities of untouchables. Even though Manu did^ not say that the 
shadow of an untouchable was polluting, it was so considered in later 
times, at least in some regions. The untouchables could not draw water 
from the wells and tanks used by the caste Hindus. They were denied 
the, use of public roads and transport; their women could not dress in 
the manner other Hindu women did, nor could they wear jewelry. Over 
centuries, they were confined to occupations that were low paid and 
considered unclean. . The agrestic slavery that prevailed in some regions 
was largely confined to the untouchables and tribals, which served to 
aggravate their disabilities. Their share in agricultural land, which is 
the key to Indian economy, was negligible. , 

The 'scheduled tribes can be classified broadly under three main 
groups. First, the tribes living in the north and northeastern zones in 
the valleys and in the eastern frontiers of India. Second, tribes in- 
habiting the central belt of hills and plateaus along the dividing line 
between peninsular India and the Indo-Gangetic Plain, and, third, tribes 
dispersed over the extreme corners of southwestern India in the hills and 
covering portions of the Ghats. According to anthropologists, these 
tribes fall into three distinct racial types. The tribes belonging to the 
first category belong to the Mongoloid type, the second to Australoid, and 
the third to Negroid racial groups. They constitute about 7 percent of the 
population of India and speak 106 mother tongues. The tribals who were 
living in inaccessible regions were cut off from the main currents of 
development and were exploited by the more advanced people of the plains. 

Constitution and Affirmative Action 

The Indian Constitution is conspicuous in that the duty of the 
state to uplift the weaker sections of society, like the scheduled 
castes and the scheduled tribes, has been built into the provisions 
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of the Constitution, instead of leaving it to the administrative pol- 
' Icles and their approval by the judiciary. The general spirit behind 

the concern of the Constitution for weaker sections is reflected in 

the directive principle of the state policy laid down in Article 46, 
» which states; **The State shall promote with special care the educational 

and economic interests of the weaker sections of the people, and, in 

particular, of the Scheduled Castes and the Scheduled Tribes, and shall 

6 

protect them from social injustice and all forms of exploitation*** 

Services under the state became the focus of attention for historical 

and economic reasons*' In the south, in the province of Madras and in 

the native state of Mysore, the governments fixed quotas for services 

under the government on the basis of populations of castes* The policy 

was referred to as the communal G*0* (government order)* The avowed 

object of the policy was to break the dominance of the Brahmin community 

in the services* Therefore, there was a natural inclination to adopt 

that caste-*based precedent in the case of scheduled castes and scheduled 

tribes* The .undeveloped nature of the country's economy at the time of 

7 

independence and the dcminant role of the state enterprise, subsequent- 
ly, made reservations almost the sole option before the founding fathers 
of the Constitution and the policy-makers who came after* 

Article 15 of the Constitution, which prohibits discrimination, says: 

""The State shall not dip^riminate any citizen on grounds only of religion, 

8 

race, 'caste, sex, place of birth or any of them.** The word ••only" in 

the article is significant, for it is open to the state to discriminate on 

grounds like poverty* To remove the barriers of constitutional challenge 

to protective discrimination in favor of disadvantaged groups. Clause 4 of 

the article provides: "Nothing in this article or in cl* 2 of Article 29 

shall prevent the State from making any special provisions for the ad- 

vancement of any socially and educationally backward classes of citizens. 

-9 

or for the Scheduled Castes and the Scheduled Tribes*" 

Article 16 guarantees equality of opportxinity in services under 
the state. To facilitate the implementation of policies relating 
to reservations. Clause 4 of that article provides: "Nothing in this 
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article shall prevent the State from making any provision for the reser- 
vation of appointments or posts in favour of any backward class of citi- 
zens which, in the opinion of the State, is not adequately represented in 
the services under the State." 

The specific enactment of provisions .relating to reservations under 
the Constitution has one positive aspect. The policy itself has been 
rendered immune from an attack on its constitutionality on the grounds 

of offending equality before the law. The reservations have been held 

12 

to be "reasonable classification." The attacks are directed not on 
the principle but on the modalities pertaining to its execution. The 
position may be contrasted with that in the United States in which the 
Supreme Court observed: "Preferring members of any one group for no 
reason other than race or ethnic origin is discrimination for its own 
sake. This the Constitution forbids. "^^ 

The concern of the Constitution for the uplift of the scheduled 
castes and the scheduled tribes once again finds expression in Article 
335, which states that "the claims of the Scheduled Castes and the Sched- 
uled Tribes shall be taken into consideration, consistently with the 

maintenance of efficiency of administration in the making of appointments 

14 

to the services and posts in connection with the Union or of a State." 

Reservations in Legislatures 

Under the constitutional scheme, only members belonging to the 
scheduled castes or the scheduled tribes can contest for the reserved 
seats, but they are chosen by the general electorate. Thus a candidate 
contesting for a reserved seat must, apart from fulfilling the qualifi- 
cations required of a general candidate, belong to specified castes 
or tribes. 

Formerly, the constituencies were double-member constituencies. 
A voter was given two ballots. In the counting of votes, no distinction 
v;as drawn between the general and the reserved seat. The only limitation 
was that of the two members declared elected, one should . belong to the 
specified caste or tribe. In other words, a reserved candidate, even 
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though he secured fewer votes than an unsuccessful candidate contesting 

for the general seat, would be deemed to have been elected. But if both 

the reserved candidates secure higher numbers of votes than the general 

candidate, they would be deemed to have been elected. In V. V> Giri v. 
15 

D. S. Dora , two candidates who filed their nominations for the re- 
served tribal seat only secured more votes than the candidate standing for 
the general seat. They were declared to have been elected, one for the 
general and the other for the reserved. The Supreme Court, interpreting 
the relevant section of the Representation of the People Act (1951), 
upheld the decision # To overcome such cases, the double member constitu- 
encies have been abolished and replaced by single member constituencies • 
As to the number of seats reserved in the case of scheduled castes 
or the scheduled tribes in the House of People {Lok Sabha), Article 
330 says that it "shall bear, as nearly as may be, the same proportion 
to the total number of seats allotted to that state in the House of People 
as the population of the Scheduled Castes or of the Tribes as the casa Qay 

be (in respect of which seats are so reserved) bears to the total popula- 
16 

tion State." However, in states or union territories where they 
constitute a majority, the scheduled tribes are not entitled to any 
reservations in the legislature. 

Originally, the reservations in legislatures were to expire after 
20 years. But they have been extended to a period of 40 years by amend- 
ments in 1969 and 1980. 



Problems of Group Membership 

The benefits of affirmative action have been conferred on groups. 
Article 341 empowers the president to specify by a public notification 

"the castes, races or tribes or parts of groups within castes, races 

17 

or tribes" as the scheduled castes for purposes of the Constitution. 

The notification with respect to a state should be made after consulting 

the governor of the state. Article 342 provides for a similar notifica- 

18 

tion with respect to the scheduled tribes. Pursuant to these powers, 
the Constitution ( Scheduled Castes ) Order , 1950 , and the Constitution 
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(Scheduled Tribes) Order, 1950, have been passed. Of these the forsier 
deserves attention t 

The Constitution (Scheduled Castes) Order, 1950, now gives a list 

19 

of 1,041 castes in its schedule. The first point that deserves at- 
tention is' that only "Hindu" and Sikh scheduled castes can claim the 
benefits of reservation. On this. Paragraph 3 of the order states that 
"no person who professes a religion different from the Hindu or the Sikh 

religion shall be deemed to be a member of the Scheduled Caste." The 

20 

Supreme Court held that the order of the president is conclusive. 

An enigma underlying the above provision needs notice. The Sikh 
religion, like Christianity, does not believe in the caste system. 
But in spite of this, among the Christians of the south and among the 
Sikhs, the Hindu social practices relating to caste have permeated. 
Thus, caste distinctions are observed by the followers of these religions 
to a considerable extent, even though it is opposed to their respective 
theologies. But only Sikh sch» aled castes, apart from the Hindu, sched- 
uled castes, are entitled to the benefits of reservation. This anomalous 
exception has its basis on the demands made by the leaders of the Sikh 
community at the time of the framing of the Constitution and concessions 
made at that tirae.^^ Alexander notes that Pulayas (the scheduled caste 

converts to Christianity in Kerala) have come back to the Hindu fold to 

22 

avail themselves of the benefits of reservations. 

Buddhism does not recognize the caste system. Dr. Ambedkar in his 
later years became a Buddhist and urged his followers to become Buddhists. 
At his behest, many renounced Hinduism and adopted Buddhism. The question 
arose as to whether a person converted to Buddhism ceases to be entitled 
to the benefits of reservation. It should be noted that the term "Hindu" 
in its wider sense includes not only persons who are Hindus by birth, but 
also those belonging to its reformist offshoots like the Buddhists, 
Jainas, Sikhs, Arya Samajists, etc. It is in this wider sense that 
all legislations dealing with topics like marriage, divorce, adoption, 
succession, apply the term. In Punjab Rao v. Meshram, Meshram, who was 
a member of a scheduled caste, declared in public that he embraced 
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Buddhism* He later contested a reserved seat and won. His opponent 

challenged his election on the ground that Hindu scheduled castes alone 

are entitled to contest for reserved constituencies; and that Meshram# 

having become a Buddhist, ceased to be a scheduled cc..ste« The Supreme 

Court accepted the plea and held the election void. It also held that the 

term **Hindu** in Paragraph 3 of the order had been used in a narrow sense; 

and that it was immaterial in itself that this conversion was not in 

strict compliance with the formalities* 

Mr* Raj Bhog undertook a fast to make the government change the rule* 

But the then union home minister, Shri Chara^n Singh, was opposed to the 

extension of benefits of reservations to the neo-Buddhists on the ground 

that some neo-Buddhists will be entitled to the benefits, while others 

would not* This he pointed out would mean the introduction of a caste 

24 

system among the neo-'Buddhists* 

The existing reservations in favor of ethnic groups have given rise 

to other problems relating to membership of the group even in the absence 

of renunciation of the faith* Formerly, the rule that the bride and 

the bridegroom should belong to the same caste was adhered to, and viola-* 

tions of it were rare* Tribal groups also observed the traditional 

rules relating to prohibitions in meurriage* In the case of caste groups 

in particular, the changes in the law of marriage in 1946 and subsequently 

25 

in 1955 removed the preexisting bars relating to caste* The grow- 
ing interactions of tribals with nontribals have given rise to mixed 
marriages* Similarly, under the traditional law for a valid adoption, the 
caste of the person who was adopting and the boy who was being adopted 
should be the same* (The traditional law recognized the adoption of boys 
only and not of girls*) But considerations of caste in adoption have been 
rendered wholly irrelevant under the Hindu Adoptions and Maintenance Act 
of 195t* The question that has arisen before the courts is this: When a 
member belonging to a scheduled caste marries a woman who is not a member 
of the scheduled castes, or when a member of a scheduled tribe marries a 
woman who does not belong to the scheduled tribes, is the woman entitled 
to the privileges of reservation? We are here primarily concerned with 
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the position of the wife because her social status in India as yet follows 
that of the husband. Similarly, a question has arisen when a person who 
is a member of a scheduled caste adopts a boy or girl who is not a member 
of a scheduled caste. Is the adoptee entitled to the benefits of reserva- 
tion? These questions need to be considered not only with reference to 
the short-term objectives of distribution of benefits of reservation and 
the prevention of their misuse, but also in the light of long-term goals 
of promotion of fraternity, which find explicit mention in the preamble 

to the Constitution* 

In Urmila Ginda v. State , Urmila, a lady belonging to a high caste, 

26 

married Fl. Lt. Ginda, a member of a scheduled caste. She applied 
for a post and she was placed second on the list of selected candidates. 
But she did not get the job. On making inquiries, she was told that 
the post was reserved, and that she, being a member of a higher caste 
herself, could not be given the post merely on the ground of her marriage 
with a scheduled caste person. A single judge of the High Court who heard 
the writ petition was of the view that she was not entitled to any relief. 
The judgment gives two reasons as to why a person belonging to a higher 
caste could not be considered for a post reserved for the scheduled 
castes. First, there is the possibility of the abuse of the provision 
that enables a person of a higher caste to be considered as a scheduled 
caste. Second, it enables a person who is not subject to the same kind of 
social and educational backwardness to compete for the post. But viewed 
from the point of social change, such marriages deserve encouragement. A 
report of the Commission for Scheduled Caste« and the Scheduled Tribes, 
submitted in 1979, recommended that where one of the spouses is a member 

of a scheduled caste and the other is not, some concessions in recruitment 

i 27 

to services may be given to the nonscheduled caste spoused 

In Khazan Singh v. State , Khazan Singh, who was a Jat, a nonsched- 
uied caste, was adopted by Kishan Lai, a member of a scheduled caste. 
He secured a scheduled caste certificate on the basis of the adoption 
and obtained a job as a subinspector of police. Subsequently, his ap- 
pointment was canceled on the ground that he was not a member of a 
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scheduled caste by birth. The learned judge In the main relied on the 
language of Section 12 of the Hindu Adoptions and Maintenance Act, 1956 ^ 
which says that an adopted child shall be treated as a child of the 
adoptive father or mother ''for all purposes Therefore, full effect was 
given to the statutory provision* Referring to the possibility of abuse, 
he stated: 

The worst that could be said is that borrowing a leaf frpm the 
'^tax-'planner ' s** note-book in regard to the permissible, if not 
exactly laudable, practice of taking advantage of loqp hole in the 
law, the petitioner has done a bit of " career-planning Since it is 
lawful, if it has the legal effect for whjLch he contends it has to 
be civen effect to and it is not permissible to refuse to give the 
legal effect because the course was ^^clopted by the petitioner to 
obtain the post in Government service* 

Ranganathan, J., further added: 

There could be adoptions in the other directions as well and also 
adoptions with the more laudable object of promoting social harmony 
• * • • In the long run it may be found that the principle contended 
for by the petitioner in the present case may not be really opposed 
to the object and scheme of the Constitution in regard to reservation 
for Scheduled Castes and Scheduled Tribes* On the other hand if 
genuine adoptions, both ways, become frequent- they may eventually 
lead to the |^velopment of that social equality at which the Consti- 
tution aims* 

On the other hand, the Elayaperumal Conunittee (as popularly called) 

voiced its concern ai; fake adoptions as a device to evade the policy 

behind reservations* It noted that out of 28 seats reserved for the 

scheduled castes in 1968-69 in Rajasthan, 16 were taken by those who 

31 

had secured scheduled caste certificates on the basis of adoptions* 
The committee noted further that according to reports received by it, 
the practice is prevalent in the states of Uttar Pradesh and the Punjab* 
It recommended that scheduled caste certificates should not be issued 
to nonscheduled castes on adoption* 



Conceptual Basis of Reservations 

What has been noted before leads to the question as to the conceptual 

basis behind reservations* A judge of the Supreme Court of India referred 

32 

to reservations as a conceptual disaster area*** 
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Nickel, in the context of. the Defunis case, referred to three prin- 

33 

ciples" in justification of affirmative action programs, namely, the 
compensatory principle, the distributive justice principle,' and the. 
Utility or welfare principle. In the Indian context^ the following 
principles should bia noted: (1) compensatory principle — that is, cwnpen- 
sation for* past injustices? (2) protective principle — protection of the 
weaker sections of the community as envisaged in Article 46 of the Consti- 
tution; (3) proportional equality; and (4) social justice, uhder which' 
concepts of distributive justice and utility are included to a .large 
measure, if not wholly* 

Gross raised forceful .objections to the principle ot compensation 

34 

as a justification for reverse discrimination or affirmative programs* 
The ' basic questions are as Guzzardi put it: "On which sons should 
the sins of the fathers be visited? And for how many generations?" 
The compensation ig not to the actual victims, nor is it given against 
the actual perpetuators of the social injustices* These are valid 
arguments in the Indian context, also* The compensation principle 
can have validity, if at all, in the" case of scheduled castes only, 
but not in the cases of other groups like the scheduled tribes or other 
backward classes* But the fact that ex-untouchables who became converts 
to Christianity or Buddhism or some other religion are not entitled to 
avail of the benefits of affirmative action shows that the policy is not 
based on compensation* Further, the cost or burden of reservations falls 
upon ;>luslims and Christians who were in no way responsible to the histori- 
cal injustice committed against the scheduled castes* As Beteille points 

out: "Protective discrimination can and should seek to satisfy present 
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ne^ds; it can do nothing to repair past injuries* 

The protective principle merits attfention in view of the broad 
directive of Article 46, which states that "the St\te shall promote with 
special care the educational and economic interests of the weaker sections 
of the people, and, in particular, of the Scheduled Castes and the Sched- 
uled Tribes, and shall protect them from social injustice and all forms of 
exploitation." Also, the words "protective discrimination" have gained 
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currency in academic writings to denote affirmative programs. If the 
protective principle is understood in its wider sense as protection from 
all forms of social injustices, then it falls appropriately within the 
principle of social justice. But if we view the principle in a narrow 
sense as involving the situations of exploiters and exploited or even 
privileged and nonprivileged in Indian society, then reservations cannot 
be viewed as involving "protection" of some groups. For, in reservations, 
whether they pertain to jobs or seats in educational institutions, we come 
across individuals competing for positions, which is different from 
situations involving exploiters and exploited. It ought not be overlooked 
that there are some in the nonpreferred groups who have disadvantages 
similar to those in the preferred groups, farther, even those %rtio are 
economically better off among the scheduled castes and the scheduled 
tribes are entitled to avail themselves of the benefits by virtue of their 
membership in the group. Thus, the protective principle cannot be con- 
sidered as the basis of reservations. 
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Mathew, J., in his opinion in State of Kerala v. N. M. Thomas , 
relied upon the principle of proportional equality as the basis for 

reservations. He referred to the decisions in Griffin v. State of Illi- 
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nois and Douglas v. State of California . He also noted the state- 
ment of Justice Harlan in Griffin 's case that "the real issue ... is not 
whether Illinois has discriminated but whether it has a duty to discrimin- 
ate." Mathew, J., stated: 

There is no reason why this Court should not also require the state 
to adopt a standard of proportional equality which takes account of 
the differing conditions and circumstances of a class of citizens 
whenever those conditions and circumstances stand in the^jjay of their 
equal access to ,the enjoyment of basic rights or claims. 

But the view is open to question. If proportional equality is the under- 
lying principle, then there is no reason why the benefits of reservations 
are restricted to the Hindu and Sikh scheduled castes only; why they are 
denied on conversion to faiths like Christianity and Buddhism and why the 
poor among the forward groups are not entitled to them. 

Mathew, J., in his opinion stated that the test of equality of 
opportunity is equality of result. More forcefully, some claim that the 
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Constitution envisages it, and they justify reservations on that ground. 



said that: (1) equality of result does not f>hd an express mention in 
the Constitution, and (2) even if it can be implied, there is no reason 
why it should be confined to jobs only, and not to land, the most im- 
portant resource in India, which provides livelihood for 70 percent of the 
population .^^ 

The last conceptual bajis of reservations that deserves notice is 
social justice. Although the term ••social justice** has evoked caustic 
comments, it finds a place in the preamble to the Constitution o^ 
India and in Article 38. In this context, a few points need mention. The 
term ••social justiqe^^ is compendiously used to denote socioeconomic 
justice. The words ••distributive justice** <lo not occur in the Constitu- 
tion- Therefore, the concepts of distributive justice are covered in t*ife 
rubric of social justice. 

Are groups or individuals the target of affirmative action pro- 
posals? The general impression is that the reservations existed in favor 
of groups. But a different note has been struck by Choudhari, J.; of the 
Andhra Pradesh High Court. After recalling the statement of Arthur 
Koestler that classes are unreal and individuals are real, he added: 

There are two other reasons* which prompt me to think that Article 
15(4) in the ultimate analysis thinks of individuals only. Of them 
one is that Article 15(4) forms an exception to the individual 
fundamental right guaranteed to the citizens as an individual under 
Articles 15 and 29. The exception could only deal with the same 
subject matter of the main enacting clause. The other is that the 
quality of backwardness can attach itself only to an individua^^^and 
therefore the subject of backwardness can only be an individual. 

It should be mentioned that the concern of the learned judge is 
that the scarce resources of tl)e poor nation should not be used for the*^ 
discriminatory benefit of individuals who are already well advanced on the 
ground that they belong to a particular group. 

The principle of social justice as the basis of reservations is cap- 
able of accommodating either of the views. It can to a greater degree 
rationalize the existing position that the Hindu and Sikh scheduled castes 
alone are entitled to benefits of reservations as backward classes. For 



As regards this view, apart from what 




it can be 
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alone are entitled to benefits of reservations as backward classes. 
For In the case of Hindus, only the combination of social and economic 
disabilities existed In their worst form on the basis of religion and 
tradition* 

QualltatUvte and Quantitative Aspects of Reservations 
-p, In yley of the • Specif Ic (Hention In the provisions of the Constitu- 

tion, the Inherent valldlt/ of reservations gua reservations was never In 
Issue. On the other hand, the Issues centered around two questions: (1) 
whether reservatlqns should be confined to Initial appointments only 
or they should be extended to promotions also; and (2) what should 
be the quantxun or extent of reservation? 

The first question was considered by the Supreme Court of India 
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In General Manager, Southern Railway v. Rangacharl . There a railway 

employee challenged the directive of the general manager ordering the 

ifeservatlon of selection posts in Class III railway service for the 

benefit of the scheduled caste and the scheduled tribe employees. The 

Supreme Court of India by a majority of three to two upheld the directive. 

Delivering the majority opinion, Gajendragadkar , J., stated: 

The condition precedent for the exercise of the powers conferred by 
Article 16(4) is that the State ought to be satisfied that any 
backward class of citizens is not adequately represented in its 
services* The condition precedent may refer either to the numerical 
inadaquecy of representation in the services or even to the qualita- 
tive inadequacy of representation. The advancement of the socially 
and educationally backward classes require not only that they should 
have representation in the lowest rung services but that they should 
aspir^gto secure representation in selection posts in the services as 
well. 

Reservations in promotions have given rise to much criticism and 
dissatisfaction. Firstly, it has been stated that reservations in pro- 
motions on the criterion of backwardness will demoralize the efficient and 
hardworking members in the services and is inimical to efficiency in 
services* Secondly, it has been urged that those who are holding a post 
or a job cannot be considered as belonging to the backward classes and 
therefore reservation in their fav^r is unjustified. 

/ 
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A similar question was considered with reference to admissions to 
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the postgraduate courses. In M> Narasimha Rao v* State, reservations 
in favor of backward classes in postgraduate medical courses were chal- 
lenged. The reservations were upheld. But Choudary, J., doubting but 

not dissenting, added: 

Yet, I feel that a reservation in a post-graduate medical course on 
the ground of educational backwardness may not constitutionally be 
permissible because ^ Medical Graduate ex-hypothesi loses his educa-* 
tional backwardness* 
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As regards quantum of reservation Balaji v . State of Mysore is 
the leading case on the point- Though the case primarily deals with 
reservations in favor of "other backward classes'* (backward classes other 
than those belonging to the scheduled castes ^and scheduled tribes), yet 
one of the principles laid down in it was followed in reservations for the 
scheduled castes and the scheduled tribes. There the government of Mysore 
passed an order providing for reservation up to 68 percent in services and 
in admissions to professional institutions like medical schools in favor 
of the scheduled castes, the scheduled tribes, and other backward classes- 
The petitioner, an applicant to the medical course, challenged the order. 
The Supreme Court inter alia held that reservation under Article 15(4) is 
in the nature of an exception arid therefore reserved seats should be below 
50 percent. 
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The Supreme Court in Devadasan v. Union of India followed this 
principle as to the quantum of reservation in posts. There the "carry 
forward" rule applied by the central government was challenged. Under the 
rule, if in any year suitable candidates are not available from the 
scheduled castes and the scheduled tribes to fill the reserved vacancies, 
the reserved vacancies would be dereserved and filled by open competition. 
A corresponding number of reserved posts would be carried forward for the 
next year. Under the rule, the unfilled vacancies of the scheduled castes 
and the scheduled tribes could be carriev". forward for two years preceding 
the recruiting year. By the operation of the rule,, it was possible that 
54 percent of the vacancies would be filled by the reserved categories as 
against 46 percent available to the general pool. The court held that the 
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rule stated in Balajl ^s case Is equally applicable in the case of posts. 
The majority of judges in Devadasan 's case were also of the view that 
Article 16(1) lays down the general rule of equality of opportunity and 
Article 16(4) (which provides for reservations) is an exception to it; 
Subba Rao, J«, expressed his dissent. In other words, according to him, 
there is no limit as to the number of seats that may be reserved by the 
state • 
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But the opinions in State of Kerala v. N. M. Thomas cast a con- 
siderable doubt on the principle laid down in Devadasan ' s case. There, 
under the rules freuned by the government of Kerala, exemptions for a 
limited period were granted in favor of the scheduled castes and the 
scheduled tribes employees frcnn passing the departmen^al tests for pro- 
motion to higher posts. The result was that out of the 51 posts of 
upper-division clerks, 34 posts were filled by candidates belonging 
to a scheduled caste or a scheduled tribe who did not pass the test, 
and 17 were given- to those who passed the test. The Supreme Court by 
a majority of five to two upheld the validity of the rules. Ray, C.J., 
and Beg, J., upheld the rules on the ground that they conferred exemption 
from passing the tests for a limited period only. But Krishna Iyer 
and Fazl Ali, J.J., went further and stated that Article 16(4) is not 
in the nature of an exception to Article 16(1), thus expressing consider- 
able doubt on the ruling in Devadasan * s case. But in A.B.S.K. Sangh 
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(Rly) V. Union of India, the Supreme Court clarified that the "carry 
forward** rule in the selection of scheduled caste and scheduled tribe 
candidates should not in any given year be "considerably in excess of 
50%." To this proposition the rider was added that "some excess will 
not affect but that substantial excess will void the selection." The 
Court held that the "carry forward" rule is valid not only with selec- 
tion posts but also with promotion posts. They also upheld the cir- 
cular that a scheduled caste or a scheduled tribe candidate gets one 
grading higher than otherwise assignable to him^ that is, if he is 
"good," he will be categorized as "very good,** and if "very goocT' as 
"outstanding. " 
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An Eval uation 

Jobs and Positions . What is the impact of the policy of reservations 

over a period of three decades? No doubt, the share of the scheduled 

castes and the scheduled tribes in the services has increased. But 

their share in Class I and Class II services is still' much less than 

their proportion in the population. According to the 1971 census, 

scheduled castes constitute 15.04 percent of the total population of 
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the country and scheduled tribes 7.5 percent. The following figures, 
indicating their representation in central governmfent services for the 
years 1957, 1966, .and 1979, chosen at random, will give an. indication , 
of the progress achieved in this direction: 
Class I Services 

Year % of Scheduled Castes % of Scheduled Tribes 

1957 0.71 0.10 . 

1966 1.77' . 0.52 

1979 4.75 0.94 

Class II services 

1957 • 2.01 0.32 

1966 3.25 0.27 

1979 7.37 1'03 

Class III Services 

1957 7.03 0.62 

1966 8.86 1.10 

1979 12.55 3.11 

Class IV Services (excluding Sweepers and Scavengers) 

1957 22.10 2.44 

1966 17.94 ' -3.41 

1979 19.32 5.19 

Reservations apart from economic benefits give a measure of self- 
confidence and esteem to the disadvantaged groups. But dependence on 
government service alone is not in the interests of these groups. Certain 
diversification in occupational patterns becomes necessary. The Reports of 
the Commissioner for Scheduled Castes and Scheduled Tribes stress this 
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aspect. Thus, licenses for running taxis and buses, and for carrying 
on certain commercial activities, are given to- members of these groups. 

But reliance on the largess of the state has resulted in certain 
kinds of distortions and inadequacies. After all reservations are concen- 
trated in "intellectual spots." It is now proposed to consider these 
aspects briefly. 

The general trend to look to reservations in educational institutions 
and in jobs as the main plank of affirmative action has led to a tendency 
toward the neglect or lack of emphasis on the problems that affect the 
poorest of poor in these groups . Two problems come to mind in this con- 
text: first is the problem of bonded labor, and the second is the en- 
forcement of the minimum wages in agriculture. The mention of these does 
not imply the underestimation of other problems, ^^ike making provision for 
drinking-water facilities in villages. To understand these two problems, 
a brief mention must be made of the nature of agricultural labor in India. 

The nature of agrarian labor relationships in India may be broadly 
classified as free and unfree. In free relationships, the labor has 

y 

the freedom to stipulate the rate and the time for which he would serve, 
on the other hand, in unfree relationships, he loses the bargaining' 
capacity. The bonded labor system that exists throughout India--by 
whatever name called— typifies this. Under the system, a person agrees 
to serve the master either for low wages or no wages (food and clothing 
being provided by the master) in consideration of a debt taken from the 
master. Being too poor', they are often not in a position to discharge the 
debt and a son inheriting the debt bondage of the father is not uncommon. 
Besides exploiting the illiteracy and ignorance of the bonded laborers, 
the masters frequently keep them under bondage even after the debts have 
been discharged. It has been stated that 66 percent of the bonded labor 
are from the scheduled castes. According to an estimate, there are 2.2 
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million bonded labor in India. 

Ever since 1920, some states have been enacting legislation to eradi- 
cate the practice, but these are marked by ineffective implementation. In 
1975, th^ central government passed an ordinance that was subsequently 
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enacted as legislation making the practice an offense punishable by law. 
It created a machinery for the identification and release of the bonded 
labor. The initial years of the legislation were marked by earnestness in 
implementation, but subsequently, along with changes in the government, 
enthusiasm waned. One of the major problems in eliminating the system is 
the inability to develop adequate measures to rehabilitate the bonded 
laborers. 

Many of the . scheduled caste members eke out their livelihood as 
agricultural labor. "There is pronounced landlessness among Scheduled 
Caste workers (51%) as compared to Scheduled Tribes (33.04%) while only 
20.20% ot> agricultural labourers were reported in the rest of popula- 
tion."^^ The work is of a seasonal character. Although there are 
statutory minimum wages fixed, they are hardly adhered to in practice. 
The reasons behind the ineffective implementation are: (1) large avail- 
ability of surplus labor, (2) unorganized nature of agrarian labor, and 
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(3) ineffective and insufficient staff in the field. Similarly, not 

much has been achieved in diverting the members of these groups from 

unclean occupations to clean occupations, that is to say, to convert dry 

Atrines into water-borne latrines. On this, the 26th Report says; 

It (in the commissioner's 1966-67 Report] was further recommended 
that ev^n amongst Scheduled Castes and Scheduled Tribes, there were 
poorer and still i>oorer sections, neglected and even more neglected 
sections and the same kind of programmes for upliftment could not, 
therefore, apply to all these sections. ... It is, therefore, 
desirable that the most backward communities amongst the Scheduled 
Castes and Scheduled Tribes should be identified and specl^il pro- 
grammes should be implemented for them by the Central^^s weli as all 
the State Governments/Union Territory Administrations. ^ 

Land Ownershi p. The importance of ownership of farmland can hardly 

be overemphasized in India, where 70 percent of the population depend 

on it for their livelihood. In the past, broadly speaking, law as 

well as poverty operated to deprive the scheduled castes of their share in 

the land. The affirmative programs envisage distribution of available 

farmland to the scheduled castes and the scheduled tribes. Two important 

sources of land are: (1) cultivable wastelands and (2) surplus land 

obtained by imposition of ceilings on agricultural holdings. As regards 
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the former^ the Elayaperumal Committee noted that till August 1965 ^ 

3^916^676 acres of wasteland was distributed among the scheduled castes,^® 

As recrards the second, the state governments throughout India imposed 

ceilings on landholdings as a measure of social justice. The national 

guidelines provide that in the matter of allotment of surplus lands, 

preference should oe given to landless laborers drawn from the scheduled 

castes and the scheduled tribes. Figures indicate that 529,392 acres have 

been distributed among the scheduled castes and the beneficiaries are 

431,600 landless workers. The corresponding figures for the scheduled 

tribes are 246,639 acres and 126,392 beneficiaries.^^ However, it may 

be noted that riotwithst.anding the distribution of wasteland among these 

groups, during the period 1961-71, the number of cultivators among the 

scheduled castes declined from 378 to 279 per thousand, and from 681 

to 576 per thc^usand among the scheduled tribes. One reason for this 

could be that "many a time poor Scheduled Caste/Scheduled Tribe farmers 

have to lose their lands to money lenders from whom they borrow money at 
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exorbitant rates." The Bhola Paswan Commission suggested that there 
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should be a law to prevent alienation of land by the scheduled castes. 

It may be noted that the position in the case of scheduled tribes 
is different. As noted earlier, they suffered from isolation rather 
than discrimination. In some regions, their position is no different 
from that of the scheduled castes, but in other regions they owned 
land. In their case, however, the nontribals, taking advantage of 
their innocence, ignorance, and illiteracy, purchase their lands at 
unconscionably low prices. Eleven states have enacted legislation prohib- 
iting the transfer of land by a tribal to a nontribal . In three other 
states, the consent of a revenue official or other competent authority 
is necessary for transfer of land to a nontribal. There are schemes 
to allot house sites to landless workers for construction of houses. 
Under these, till the en Df 1978, out of 16,050,417 eligible families, 
7,654,4j09 have been allotted house sites. 

Education . There has been considerable rise in education of the 
scheduled castes and scheduled tribes as a result of the post--Independence 



60 



ERIC 



educational programs. The policy-makers envisaged education as a major 
instrument for the social and economic uplift of these groups. Apart from 
reservations in educational institutions, the major programs that have 
been developed for the purpose are: (1) exemption from school fees, (2) 
pjTovisions for stipends or scholarships, (3) provisions for facilities 
like book grants, and (4) maintenance of hostels, or assistance to hostels 
for students from the scheduled castes. The central government provides 
for or sponsors the following: (1) postmatric scholarships, that is, for 
college education, (2) award of travel grants and (3) 7,5 percent reserva- 
tion in favor of scheduled castes in merit scholarships. The progreuas 
also provide for assistance by way of special coaching for scheduled caste 
and scheduled tribe students re^^iding in hostels and preexamination 
coaching facilities for students appearing in competitive exauninations. 

Impressive progress has been registered by these measures, although 
much still needs to be done. In 1931, the literacy among the scheduled 
castes was 1.90 percent as against the general literacy of 9,6 percent. 
In 1971, the literacy rose to 14.71 percent as agdinst the general 
average of 29 percent. Thus the coefficient of equality rose from 25 
percent to 50 percent. 

Percentage of enrollment of S.C*s 
y> the total enrollment 
Coefficient of equality = 

Percentage of S.C population to 
the total population 

Among the noteworthy features of affirmative action in the field 

of education is the institution of the postmatric scholarship scheme, 

that is, scholarships to finance education after the high school stage. 

The number of scheduled caste students who utilized it in 1944 was 114, 

and it steadily increased to 390,000 in 1978-79 • The number of scheduled 
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tribes pupils availing the benefit in 1978-79 was 70,000. 

Chitnis points out a major drawback of th^ policy of educational 
reservations, namely, that it "seems to take poor cognizance of the 
issue of academic preparedness or standards. The policy assumes that 
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given a leverage at the time of admissions, the students will somehow 
adapt to academic requirements. On this she concludes; 

To reserve, on the purely ascriptive criterion of caste, admission 
into a system that is essentially achievement-oriented in character 
and to do so without requiring any additional academic inputs to im- 
prove the performance of those who may be admitted in spite of 
educationally backward, seems really to have been a sad mistake. 

The criticism is valid. It may also be pointed out that the state of 
Madhya Pradesh, In order to fill the reserved seats, reduced the eligibil- 
ity requirements in medical colleges to the absurd level of 15 percent. 
Such a step will undermine the image of professionals drawn from these 
groups. Chitnis further refers to the following problems of a serious 
nature encountered in this context: (1) reluctance of prestigious educa- 
tional institutions to reserve admissions, (2) inability of students 
admitted under reservations to cope with academic requirements, (3) 
restrictions of admissions to prestigious courses to the economic elite 
from among the scheduled castes, (4) a highly- uneven representation of 
different scheduled castes in education, (5) cheating and misrepresenta- 
tion in the use of the facility of reservations, and (6) a growing resent- 
ment against scheduled castes on the part of the nonscheduled castes. Of 
these consequences, 4 and 6 noted above need dpecial mention here. ^ 

Evaluation studies indicate that a few castes among the scheduled 

castes are cornering the benefits. As an example, we may quote the 

following from the Bhola Paswan Report with reference to Haryana: 

Caste-wise analysis of the [postmatric scholarship] Scheme reveals 
that only 18 castes out of the 37 castes listed in the State were 
represented in the undergraduate course. Of these the Chamar caste 
constituted 79.97%, Dhanka €.52%, Balmiki 5.33%, Khatik 1.91% and Od. 
1.32%. All the other castes had less than 1% representation. In 
case of Post-graduate level 13 castes had representation, the major 
beneficiaries beina Chamar (64.87%), Dhanka (7.22%), Balmiki (3.61%) 
and Megh (2.40%) . 

That corrective action need be taken to fulfill the objectives behind the 
r^fServation is reflected f'n the following recommendation of the 26th 
Report; 

As a result of various educational development schemes, the first 
generation graduates from educationally backward Scheduled Tribe. 



62 



communities and numerically and educationally weak Scheduled Ca&te 
communities have to face competition frcnn comparatively more educa* 
tlon^klly advanced Scheduled Caste/Scheduled Tribe communities which 
result In denial of eqmloyment opportunities to them. This calls for 
a positive dl8crimlnat!feQn In favour of educationally less advanced 
Scheduled Caste/Scheduled Tribes communities ^ giving them educa** 
tlonal facilities and employment opportunities* 

Tensions. The Implementation of affirmative action programs for 
three decades has given rise to social tensions* These are reflected 
in the atrocities against the constitutionally preferred groups and 
in antireservatlon stirs. 

The term ••atrocity*' is used in official and unofficial reports 
to denote ••cases involving: grave offences like murder, rape, arson, 
violence resulting in grievous hurt and such other cases •** The following 
table shows the rise in atrocities: 

.68 

Year Number of Cases of Atrocities Total 

S.C. S*T. 

1976 6,197 1,065 ^ 7,262 

1977 10,879 1,138 12,017 

1978 15,053 1,632 16,685 

1979 13,426 367 13,793 

The 26th Report points out disputes over minimum wages as an impor- 
tant factor responsible for the atrocities. The other reason for atroci- 
ties is agrarian tensions. When surplus land, obtained by the imposition 
of ceilings, is distributed among the landless scheduled castes or tribes, 
the persons affected thereby try to wreak vengeance against the allottees. 

Reservations have given rise to a distinct trend toward an organized 
demand for the abolition of reservations. In the state of Gujarat, a sec- 
tion of doctors demanded abolition of reservations in postgraduate medical 
courses, which subsequently spread to other parts of the state, resulting 
in violent incidents. Also, there can be no doubt that the principle o| 
reservations in promotions has given rise to much discontent among the 
government employees. The nonscheduled caste and nonscheduled tribe 
employees formed associations to press their demand for the abolition of 
reservations. The commissioner for the scheduled castes and the scheduled 
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tribes reconunended that disciplinary action should be taken against the 
employees participating in demands for abolition of reservations* But the 
Department of Personnel, on the other hand, is of the view that the 
activities in question do not constitute violation of conduct rules* It 
should be noted that right to form associations is a fundaunental right 
under the Indian Constitution* 

As regards efficiency , there can be no doubt that reservations 
affect efficiency in services. This has been generally Assumed ^both 
by the Supporters and by the opponents of reservations — though the 
supporters of reservations deemphasize efficiency. We have noted that 
Article 335 of the Constitution subordinates reservations to considera* 
tions of efficiency. However, regrettably there are, as yet, no studies 
on the nature and extent* of impairment of efficiency arising out of 
reservations in services* 

Though there is still much to be achieved in th6 field of affirm* 
ative action, nonetheless it is relevant to add a note of caution* 
Reservation is a useful way to achieve short-term objectives, but its 
prolonged continuation will be inimical to the long-term goals and values 
of a nation, like fraternity and efficiency in society. The beneficiaries 
of affirmative programs are chosen on ethnic considerations, and in due 
course the ethnic groups acquire a vested interest in reservations. The 
Indian experience with respect to the other backward classes suggests that 
reservations, when once given, cannot be withdrawn subsequently, and thvis 
tend to perpetuate themselves* They give rise to similar demands from 
other ethnic groups and one notices a competition for recognition as being 
"backward." After an initial period* of result in terms of social justice, 
the law of diminishing returns appears to operate, for, as noted earlier, 
the advanced sections among the disadvantaged groups tend to siphon off 
the benefits* The system has not, as yet, shown resilie|tee to transform 
the ethnic criterion for affirmative action to a status of underprivileged, 
groups. Thus, the need for finding checks and balances in the system of 
affirmative action to fulfill the social- justice objectives still remains. 
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1. Andre Beteille, The Backward Classes and the New Social Order (New 
Delhi, Oxford University Press, 1981), p. 41. 

2. The great law-giver of Hindus in. ancient times (200 B.C-A.D. 200). 
His work Manu Smriti was considered as an imquestionable authority and 
held sway till recent times. 

3. Laws of Manu , X, The Sacred Books of the East Series, 50 volumes, 
vol. 25 (1964), reprint (Mo^ilal Banarsi Das, Delhi, ed. F. Max Muller, 
translated by G. Buhler), p. 51. 

4. See generally P. V. Kane, History of Dharmasastra . vol. II, 2nd 
ed. 5 vols. (Bhandarkar Oriental Research Institute, Poona, 1974), 
p. 168. 

5. The traditional Hindu society was divided into four castes, namely, 
the Brahmins (the priestly caste), the Kshatriyas (the warrior caste), 
the Vaishyas (the trading caste), and the Shudras (the servile caste). 

6. Article 46, the Constitution of India. 

7. Railways, airways, defense production, insurance, oil exploration, 
all major banks, and the major portion of steel and fertilizer, production 
are owned by the state. 

8. Article 15(1), the Constitution of India. 

9. Article 15(4), the Constitution of India. 

10. "There shall be equality of opportunity for all citizens in mattars 
relating to employment or appointment to any office under the State," 
Article 16(1), the Constitution of India. 

11. Article 16(4), the Constitution of India. 

12. Per K. Iyer, in State of Kerala v. N. M. Thomas , All India Reporter , 
1976 S.C. 490, 528, per Fazl Ali id. at 552. Also per Ray, C.J., id. at 
500. 

13. Regents of University of California v. Bakke , 98 S. ct. 2733, 2757 
(1978). ^ 

14. Article 335, the Constitution of India. ^ 

15. All India Reporter , 1959, S.C. 1318. 
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16* Article 330, the Constitution of India. 

17. Article 341: ''Scheduled Castes-- *(1) The President may with respect 
to any State or Union Territory, and where it is a State, after consulta- 
tion with the Governor thereof, by public notification, specify the 
castes, races or tribes or part of or groups within castes, races or 
tribes which shall for the purpose of this Constitution 'be deemed to be 
Scheduled Castes in relation to that State or Union Territory as the 
case^may be.** • 

18. Article 342: "^Scheduled Tribes — (l)The President may with respect 
to any State or Union Territory and where it is a State, after consul- 
tation with the Governor thereof by public notification specify the tribes 
or tribal communities or part of or groups within tribes or tribal com- 
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I 

FEDERALISM, ETHNICITY, AND AFFIRMATIVE ACTION IN NIGERIA 

L. Adele Jlnadu 



By what means, then, are we to move men's hearts and bring them to 
love their fatherland and its laws? Dare I say? Through the games 
they play as children, through institutions that, though a super- 
ficial man would deem them pointless, develop habits that abide and 
attachments that nothing can dissolve* 

Jean-Jacques Rousseau, Thg Government of Poland 



Introduction; Basic Theoretical Assumptions 

Rousseau's problem is nowhere more acutely posed than in multiethnic 
polities. I want to explore, from a broad theoretical framework provided 
by consociational theory, the strategic utilization of af f ii?mative- 
action-type policies in Nigeria to cope with citizenship problems created 
for the Nigerian polity by its heterogeneous ethnic composition. In 
the last section, I offer some conjectural comparisons of the Nigerian 
and United States ejcperiences with the implementation of affirmative 
action policies. ' 

I start with the assumption that constitutional forms are important 
and relevant for citizenship and managing political conflict.' My basic 
theoretical assumption is, therefore, that political systems are forms of 
political technology, designed to achieve specific purposes, "rtiis derives 
from the Aristotelian notion of the constitution as an ethico-legal device 
that stipulates techniques like institutions, political structures, 
decision-rules and policies for achieving certain ends at which the polity 
aims. Viewed in this way, affirmative action is one of the alternative 
^'O techniques or strategic decision-rules and policy options for dealing 
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with problemSv of governance created by the dialectical relationship 
between federalism and ethnicity In Nigeria. 

Another theoretical assumption Is that affirmative action reflects 
a strategic shift from as well as a modification of the liberal theory 
of the state. Affirmative action accepts the validity of group rights 
and thus Impliedly rejects the liberal faith In the political marketplace 
as an open and competitive one for reconciling or arbitrating Individual 
Interests^. In the case of Nigeria, this leads to the proposition that 
affirmative action policies partly reflect a lack of faith In Institutions 
based on the liberal theory of the state to resolve socioeconomic and 
political competition In the country. This Is partly because one Impor- 
tant feature of afflxfmatlve action policies Is that they are generally 
designed to proltect and therefore make justiciable the rights of ethnic 
groups • 

The following questions are pertinent to the elaboration of these 
assumptions: What Is affirmative action? What objections have been 
raised against It? What Is Its justification rn Nigeria? what Is 
the legitimate scope of affirmative action policies In the country? 
Are considerations relevant to affirmative action elsewhere, say In the 
United States, also relevant to the Nigerian situation? 

These and other questions Will be considered in the wider context of 
the relationship between federalism, as a /limited form .of consQclational- 
ism, ethnicity, and affirmative action in Nigeria. Moreover, the ques- 
tions cannot be isolated from interesting considerations of the problemat- 
ic nature of the interaction of political structures and institutional 
arrangements on the ''one hand, with political processes on the other hand; 
especially relevant is how the interaction is translated into policy 
choices and outputs. For example, a much more explicit constitutional 
guarantee of affirmative action in the 1979 Constitution than was the case 
before in Nigeria may be indicative of a disjunction between political 
processerj and Institutional arrangements. Affirmative action as a policy 
choice, reflected in constitutional provisions, will therefore represent 
an attempt to come to grips with the disjunction. 
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' Conceptual Clarification 

I now attempt to clarify and give operational meaning to federalism, 
ethnicity, and affirmative actiori. I use these terms stlpulatlvely in 
the following way. Federalism , as a form of political structure or 
Institutional arrangement, is a system of concurrent regimes based on 
a constitutionally guaranteed division of powers and competence — legis- 
lative, executive, and judicial—shared by at least two levels of govern- 
ment* The aim of the arrangement is to avoid the concentration of powers 
in one plane of government. I argue later that federalism, so defined, is 
a special and limited type as well as method of consociationalism* 

Ethnicity , as. an aspect of political prpcess as well as a form of 
political structure, refers to cleavages based on primordial attachments 
like language, religion, nationality, and 'race. It therefore refers to a 
paiftlcular type of social diversity or pluralism whose significance, 
especially in multiethnic spcietles, is that it provides a basis for 
pursuing corporate (i.e., ethnic) socioeconomic interests within a polity. 

Since scarcity is necessarily a human predicament, ethnicity tends to 
be a crucial and critical source of political and other kinds of social 
conflict in such a polity. This may be owing to its . being used as a 
relevant criterion for access, to, or. denial of access to, the consumption 
of public and private goods and for the allocation of political rewards. 
It is in this sense that ethnicity, as an aspect of the social stiructure 
of federalism in Nigeria, as elsewhere, has not only had an impact on but 
can also be regarded as an important aspect of political processes in the 
country • 

Affirmative action , as policy choice, refers to redistr ibutive 

4 

measures or programs intended to favor ethnic groups that have been 
placed, either through conscious or unconscious design by others In '-he 
past, in a "disadvantaged" or "imcompetitive" socioeconomic and political 
position relative to other ethnic groups. Affirmative action measures, 
therefore, typically accept the validity of o^ovip as opposed to individual 
rights and generally Involve important shifts in selection criteria for 
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the enjoyment of such measures from merit to reform and desert. It Is in 

this sense that affirmative action represents a policy choice dj^ctated by« 

the effect of the structure of ethnic relations on political process in 

Nigeria* . ^ 

At least five categories of affirmative action programs have been 
1 ' ' 

identified* First, there are measures designed to eliminate barriers 
such as overtly discriminatory rules of an institution, especially when 
such rules deliberately deny access to particular ethnic groups. Second, 
another set of affirmative action measures is targeted on hidden biases 
in the access routes of disadvantaged ethnic groups to . institutions. 
A third category seeks to remove fundamental system bias against some 
ethnic groups inherent in thd basic institutional and structural arrange- 
ment of a polity. 

Fourth, there are reverse discrimination" measures that allow 
disadvantaged ethnic groups access to institutions by admitting more of 
their members than would have been admitted through competitive selection 
processes. Fifth, there are measures aimed at providing representation 
for disadvantaged ethnic ' groups in proportion to their numbers in the 
general population* 

I shall make clear later how affirmative action measures in Nigeria 
larose out of the demand of minority ethnic groups in the 1950s. These 
measures have generally fallen within the fourth and fifth categories of 
affirmative action e.iumerated above. 

Ill 

Ethnicity, Consociational Pluralism, and the Polity 

Ethnic heterogeneity is a pervasive feature of the contemporary 

world system. David Nicholls has argued that "the relationship between 

political unity and social diversity continues to be of central importance 

in many parts of the world. Homogeneous states, where each citizen 

belongs to one integrated set of institutions in a single community, 

2 

are fast disappearing." Arend .Lijphart has given wide currency to 
the notion of consociational pluralism as an institutional and structural 
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principle of political organization that can be used to regulate political 

3 

and other forms or competition in ethnically heterogeneous societies. 

I follow Li jphart in using consociational pluralism to refer to 
a set of structural and institutional arrangements for dealing with 
problems posed for a polity by ethnicity • But with respect to Nigeria, 
I add the proviso that there is need to view consociational pluralism 
(and therefore ethnicity) in the context of political competition among 
V.e political class and the low level of subjective class consciousness 
among the Nigerian working class and peasantry* 

Ethnicity, therefore, poses an inherent design problem for the 
Nigerian polity. This is how to constitute a polity in which the asso- 
ciating ethnic gro\ips will combine together in pursuing collective, i.e., 
national, goals without alienating their respective individual ethnic 
characteristics. Put differently, the problem is whether and if so, 
to what extent, the rights of ethnic communities for separate existence 
should be given constitutional and institutional recognition. 

The problem is not only whether ethnic communities as such have 
rights that should be recognized, but also whether the institutionaliza- 
tion and protection of erhnic differences as a short-term strategy will 
not in the long run militate against national unity or integration. While 
the first question is essentially a theoretical question, the latter 
question is both theoretical and empirical in its focus on the conditions 
that will ensure unity. 

I hasten to emphasize that not all multiethnic societies are 
consociationally plural or have adopted consociational arrangements 
to deal with the ethnic problem. In Africa, for example, the unpopularity 
of the federal solution as a consociational arrangement is not unconnected 
with the belief that it encourages regionalist and separatist tendencies, 
which "new" nations can ill afford. 



IV 

El ements of Consociational Plu r alism 

I now w:- nt to indicate basic elements of a consociationally plural 
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polity « In doing so, I follow the usage of Lijphart and later apply 
It In a modified form to examine the operation of limited consocia'- 
tionallsm in Nigeria's federal government. This modification that, 
as I have already suggested, we view consoclational pluralism in Nigeria, 
and indeed elsewhere. In the context of intraelite competition for power 
and, particularly In the case of Nigeria, the low level of the subjective 
class consciou ness of the Nigerian working class and peasantry. 

What are these basic elements? Lijphart has identified four such 
elements. First, and most Important of all, is "government by a grand 
coalition of the political leaders of all significant segments of the 
plural society." Second, there is " the mutual veto" or "concurrent 
majority rule," which serves as an additional protection of vital minority 
interests. Third, there is acceptance of "proportionality as the princi- 
pal standard of political representation, c\vil service appointments, and 

allocation of public funds." Fourth, there is "a high degree of autonomy 

4 

for each segment to run its own l:;ternal affairs." These four ele- 
ments, particularly the third e^lement, suggest that a consoclational 
polity will be predisposed to af f irmative-*action-type measures. 

Lijphart* s elaboration of these four elements suggests at least 
two operatior.al or strategic consequences of a consoclational arrangement. 
First, the logic of the arrangement Impels the various ethnic groups to 
seek alliances and support from outside of their respective c ups. 
This is the more so in situations of competi^tive party politics. Second- 
ly, premium tends to be placed on the politics of compromise. There 
is a limit to which any ethnic group can legitimately advance its claims 
or engage in brinkmanship, and beyond which the polity may disintegrate* 

This concern with compromise is closely linked to the interrelated 

issues of the possibility for separatist tendencies (e.g., demand for more 

states or secession) in consoclational arrangements and the "balance of 

advantage" in the polity. Thus viewed, the issue is not simply one of 

ethnic representation but one of domination. This much is clear from the 

5 

recent political histories of Nigeria, Sudan, and Iraq. Affirmative 
action might thus be viewed as a compromise policy measure. ii> such 
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circumstances. The effectiveness of cross-cutting political competition 

and the politics of compromise is therefore crucial for a consaciation . 

It may provide a criterion for distinguishing between stable or unstable 

consociational polities.^ However^ the issue of effectiveness is partly 

related to the issue of physical size and population. The preponderance 

of one ethnic group or a combination of them perpetually coalesced will 

result in their monopolization of politics. This will correspondingly give 

rise to uncompromising attitudes toward other ethnic groups. 

Rousseau had expressed concern with the relationship of size to 

citizenship and, in spite of his distaste for sectionalism, had argued 

that ''if there are partial societies, it is best to have as many as 

6 

possible ard to prevent them from being unequal." John Stuart Mill, 
writing about federal systems much later than Rousseau, made the same 
point; and what Bi\ly Dudley has ri^scribed as "Mill's Law of Instability" 
in federal systems can be used to explain the collapse of Nigeria's First 
Republic (1960-66).'' 

This means that we need to relat<? the population size issue to 
the consociational principles of "mutL^l ^'eto" and "grand coalition" 
in decrision-making on matters of common or national concern. Although 
there may be no logical or analytical connection between consociational ism 
and federalism, and although the temptation to use the two terms inter- 
changeably should be avoided, what the foregoing discussion suggests 
is that there is a strong and close connection between them. The sug- 
(^ested connection is that ft^deralism xs not only a special and limited 

type but also as a method of consociational ism: and that consociationalism 

8 

is generalized federalism. 

V 

Conso ciational Pluralism and Ethical Issues of Public Poli cy 

Before examining Nigeria* s federal ^ sm as a limited consociat tonal 
polity, I want to refer to some ethical issues of public policy that .^re 
inherently and unequivocally posed by consociational theory and affirma- 
tive action. These issues have been much more starkly posed m recent 
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Nigerian discussion of the "fedejral character" concept than at any other 

time in the country* s postcolonir^ political history • This way, one can 

examine the case for and against affirmative action as a policy response 

to ethnically gen^fated demands on the Nigerian polity. 

Two ethical issues are relevant. First, it is problematic whether 

there are properly speaking group as opposed to individual rights and 

interests. If it is proper to speak of group rights, this also raises 

the question whether such rights pught to be recognized as moral rights 

guaranteed and protected by the constitution and public policy measures as 
9 

legal rights* 

The other ethical issue touches on principles of justice and fairness* 
It concerns selection criteria that should be used for the determination 
of a variety of public goods ranging from appointment to public offices, 
access to public institutions, and the allocation and distribution of 
public resources. This is particularly problematic insofar as the broad 
goal of public policy ir to ensure equality a<{Long groups, defined as 
ethnic groups, and enable them to preserve their separate and distinct 
identities. The issue of affirmative action, defined for example as 
reverse discrimination or reparations as well as the alleged antinomy 
between merit and representation, is part of this wider issue. The two 
issues raise wider issues of social goals and social utility, especially 
what type of polity is to be created and the consequences of the prefer- 
ence of one value over another to the achievement of such a polity • 

With respect to the first issue, I find >^an Dyke's forceful ar- 
gument that the liberal conception of human rights as individual rights 
is unduly limited a useful point of departure. As he points out, the 
liberal emphasis on individualism not only leaves liberals without an 
adequate theory of the state but also runs counter to historic precedents 
and contemporary practices that underline the fact that ethnic groups, 
among other groups, have moral and legal claims and rights that are and 
ought to be recognized and satisfied. 

In che case of Nigeria, I have argued elsewhere that "the nature- 
and particularly the struc^:ure of British colonial administration 
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encouraged the development • • . of a theory of federalism based on a 
-theory of nationalities or ethnic groups* The writings of Nigerian 
federalists tended to place emphasis less on Nigeria's federal qualities, 
as such, than on her heterogeneous ethnic mosaic i*''^^ There are at least 
two dimensions to this theory of federalism* 

First, there is the strategic dimension that justifies federalism 
as a method of dispersing power and preserving ethnic autonomy and 
identity. Second, there is an economic dimension that sees federalism 
in terms of the 'equalization of the access of particularly the emergent 
petit-bourgeois leadership of these ethnic groups to public goods and 
their active and meaningful involvement and incorporation into the 
country's socioeconomic life. This is why I suggest that Nigeria's 
federalism is a limited form of consociationalism, much more similar 
in this respect to Yugoslav than U.S. federalism. 

While the concern of articulate Nigerian political opinion with 
group rights was couched in this ftdexjalist or consociational language, 
it also must be Realized that the language and therefore the justifica-- 
tion of Nigerian nationalism, as indeed of African nationalism in general, 
was less an individualist than a group one. Independence was claimed, as 
both a moral and legal tight, obviously not for individuils (although in a 
sense it is reducible to such a claim), but for a natior\, subgroup of it, 
or a group of nations. 

If there is no a priori reason for rejecting the moral and legal 
rights of ethnic communities, then there seems to be a theoretical 
or philosophical justification for seme of the elements on which fed- 
eralism as limited consociationalism rests* These are the principles 
of grand coalition, concurrent majority, and segmental autonomy. The 
principle of proportionality also rests on this theoretical basis insofar 
as it relates to the promotion of ethnic group interest, although it poses 
another set of theoretical problems, arising out of its being used as a 
criterion of selection, appointment, and allocation of public funds* 

This leads to the second ethical issue of public policy posed in 
this section. This is a more controversial issue than the first one, 
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although both issues are interconnected • This is because once we concede 
that ethnic groups have moral and legal rights and claims, we cannot 
avoid a question of applied ethics in cases where, as a result of con- 
scious or unconscious design, some ethnic groups have been placed in a 
disadvantaged socioeconomic position relative to other ethnic groups* The 
ethico-practical question in such circumstances is, Should this situation 
of inequality be ••reversed" or changed? Even if it is conceded that there 
ought to be a reversal, this in itself does not settle or resolve the 
question of which redistributive or comx>ensatory criteria to adopt. I 
have suggested that it is the implementation of policies based on these 
redistributive criteria that is often referred to as affirmative action. 

VI 

Consociational Experimonts in Nigeria Since 1960 

To what extent has^ the Nigerian polity since Independence in 1960 
exhibited consociational elements? How are these elements related to 
affirmative action? These questions are best answered by dividing 
Nigeria's political history since 1960 into three periods: October 
1960 to February 1966; February 1966 to October 1979; and since Ocjbober 
1979. This periodization should indicate not only some aspects of 
the dynamics of the consociational experiment in Nigeria but also the 
extent to which constitutional provisions to protect ethnic rights are 
translated into affirmative action policies. 

During the October 1960-February 1966 period, only two consociational 
elements were explicitly incorporated into the 1960 Independence Consti- 
tution and the 1963 Republican Constitution. These were the mutual veto 
and segmental autonomy. These two constitutions contained a mutual veto 
in providing for an upper chambej.'^ the Senate at the center, with equal 
representation from the three (later four) regions in the country. But 
this veto was not an effective one not only because the Senate could not 
delay legislation for more than six months but also because it was a 
••dignified" chamber. In design, the Senate was not meant to compete with 
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the Federal House of Representatives, which had a more preeminent legis- 
lative role. Much the same is true of the second chamber, the House of 
Chief!* at the regional level. 

The 1960 and 1963 Constitutions were federal constitutions. The 
distribution of legislative powers contained an exclusive federal list 
and a concurrent: list, with the residue left to the regions. This 
distribution underlines the strength of the desire to entrench and 
safeguard segmental autonomy. However, both Constitutions also reflected 
what can be described as a trend toward federal preeminence in the legis- 
lative field in federal systems. For example. Sections 64 to 67 of the 
1960 Constitution and Sections 70 and 71 of the 1963 Constitution con- 
ferred on the center the power to invervene in the conduct of regional 
governments under certain circumstances and conditions. 

The presence of these sections raises the question whether the 
1960 Constitution, like the Indian Constitution, would not be better 
described as quasi-federal. As it turned out, the center exercised its 
emergency powers under Section 64 and 65 of the 1960 Constitution when, 
in May 1962, it declared a state of emergency in the then Western Region, 
suspended the governor, the legislature, and the executive 'of the region 
and appointed a federal administrator in their place. 

The emergency provisions and their application in May 1962 therefore 
suggest that, properly speaking, Nigeria during that period could not be 
regarded as a consociational polity. But segmental autonomy in consocia- 
tional theory is not meant to be absolute autonomy. The unitary feature 
implied in the conferment of emergency powers on the center, though such 
powers could be abused, was intended to deal, by definition, with abnormal 
situations. 

The issue of segmental autonomy during this period (1960-66) of 
Nigeria's political history was problematic in another respect. This is 
because the threo {later four) regions were not ethnically homogeneous. 
Each, especially of the original three regions, contained significant 
ethnic minorities that, even before independence, staked claims for their 
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own separate regions. This heterogeneous mosaic mix within each of the 
regions during this period was further complicated by two factors « First, 
owing to migratory and other ecological forces^ the ••nation" or ethnic 
group Is not necessarily, In the Nigerian case, coterminous with state 
territorial boundaries* Secondly, within each of .the numerically su*- 
perior ethnic gfoups in each of the regions, chere are also significant 
differences. 

The issue of granting segmental autonomy to more ethnic groups was 
vigorously debated in the penultimate years before independence, especial- 
ly since regional ethnic minorities were afraid that they would be perpet- 
ually dominated by the majority ethnic groups in their regions. 

The solution adopted in the 1960 Independence Constitution to protect 
minority ethnic groups was twofold. First, a list of fundamental rights 
was included in the Constitution to guarantee and protect the political, 
civil f cultural, religious, and educational rights of minority ethnic 
groups within the regions. Secondly, a number of institutional and 
constitutional arrangements were designed to protect ethnic minorities • 
On the one hand. Section 27 of the 1960 Constitution and section 28 of the 
1963 Constitution sought to ensure fair representation of ethnic minori- 
ties in the public services of the regions, by protecting members of such 
groups from disabilities that might arise out of **the practical applica- 
tion of any law in force in Nigeria or any executive or administrative 
action of the Government of the Federation or the Government of a Re- 
gion ... to which citizens of Nigeria of other communities • • • are not 
made subject 

These provisions, designed in response to minority ethnic group 
demand for segmental autonomy in the 1950s, rdpresented a basic accept- 
ance of affirmative action a.^ a policy measure to contain ethnic asser^* 
tiveness. Intergovernmental agencies » such as the Nig^r Development 
Board, were established to ensure the socioeconomic development of 
minority ethnic groups* areas . It was the fears of thesje minority 
ethnic groups over possible victimization by the majority ethnic groups 
that led to the deregionalization of the Nigeria Police Force and its 
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replacement by a single Federal Police Force administered by a. Police 
Council with federal and regional representation. 

As the history of demands for state creation in Nigeria has shovm 
only too well, these constitutional provisions and institutional arrange- 
ments neither allayed minority ethnic groups' fears nor quelled the demand 
for more states. Why has this been the case? The basic problem is that 
the provisions and arrangements did not significantly affect the overall 
"balance of advantage" in matters of socioeconomic development and public 
service appointments in the regions during this period. Donald Horowitz's 
thesis might be applied with some force to the Nigerian experience: "If 
neither prosperity nor security is advanced significantly by remaining in 

a large multi-ethnic state, then it woula not be surprising to discover an 

„11 

increase in the number of ethnic groups that choose to opt out. 

What about the other two consociational elements: grand coalition 
and proportionality? The period between 1954 and 1957 was one during 
which Nigeria began to operate a system of responsible government. 
The office of prime minister was introduced in 1957, and the cabinet 
formed in the last three years before independence (1957-60) was a 
coalition of the three main parties — the Northern Peoples Congress 

« 

(NPC), the National Council of Nigeria and the Cameroons (NCNC) , and the 
Action Group (AG), representing the Northern, Eastern, and Western regions 
respectively. The idea was to present a united national front in the 
critical last years of colonial rule and to involve the three regions and 
by implication the ethnic groups that correspond to them in government at 
tJie center. 

This leads to the issue of proportional representations in allo- 
cating ministerial, civil service, and other appointments during this 
period. Section 88 of the 1954 Constitution provided for the appoint- 
ment of three ministers from each of the three regions and one from the 
Gouthern Cameroons. As a result, six ministers were nominated by the 
NCNC, which won a majority of the seats in the 1954 federal parliamentary 
elections in each of the Western and Eastern regions. Three ministers 
were nominated by the NPC, which had a majority in the Northern Region. 
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The provision was, however, deleted at the 1957 constitutional 
conference and was not included in the 1960 Constitution, However, 
there was during the 1960-66 period an acute awareness of the need for 
a broad-based federal executive to reflect the regional ba^lance in 
the country* Even after the controversial 1964 elections, which re- 
turned the NPC to power with an increased majority, the federal cabinet 
was made up of ministers drawn from the four regions. As Watts has 
observed of the new fd|^erations, ••most constitution-makers have recog- 
nized and even stressed the importance of balanced regional represen- 
tation in the executive. Neverfl^less - as a rule they have preferred 

to leave this to convention, in order i}ot to restrict thp flexibility 

12 

implicit in the cabinet system." ' 

Balanced regional representation was, however, provided in the 
Constitution in a number of statutory-stipulated appointments. Reference 
has already been made to the Nigeria Police Council, which was established 
under the 1960 and 1963 Constitutions to supervise ''the organization 
and administration of the Nigeria Police Force and all other matters^ 
relating thereto (not being matters relating to the use and operational 
control of the force or the appointment, disciplinary control and dis- 
missal of members of the force) .••^"^ Each regional government, in addi- 
tion to the federal government, was to be represented on the council. 

The constitutional provisions for the establishment of the Supreme 
Court were also designed to ensure balanced regional representation. 
Section 104-(1) of the 1960 Constitution stipulated that the judges of 
the Supreme Court must include the chief judge of each of the regions, 
in addition to the chief justice of the federation and ''such number of 
federal judges (not being less than three) as may be prescribed by 
Parliament." There was also a Judicial Service Commission made up 
of, in addition to both the chief justice of the federation as chairman, 
and the chairman of the Public Service Commission of the federation 
as a member, the chief judge of each region. 

But the nature of regional representation was changed in the 1963 
Constitution. Section 112-( 1) ^provided that "the Chief Justice of Nigeria 
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and the Justices of the Supremo Court shall be appointed by the President, 
acting in accordance with the advice of the Prime MLinisterr so however 
that four of the Justices of the Supreme Court shall be appointed by the 
President, acting on the advice, as respects each of these Justices 
severally, of the Premier of a different Region*" 

However, with the exception of concern over representation of minor- 
ity ethnic groups in the civi' service, the 1960 and 1963 Constitutions 
did not extend the issue of proportionality to civil service appointments 
or admission to federal institutions. But, even then, there were during 
this period manifestations of what is now known as the "federal character" 
concept. In civil service appointments at the federal' level, for in- 
stance, there was suspicion among Southerners, beginning from the early 
1960s, that criteria other than^merit were being used in the appointment 
and promotion of Northern officers in the executive and administrative 
classes of the federal civil service, in sixpersession of more qualified 
Southerners. As for admission to federal institutions, some places were 
reserved annually from the late 1950s on the higher School Certificate 
class at King's College, Lagos, for qualified students from the Northern 
Region. 

Let us turn to the 1966-79 period, which was 'one of military rule 
in Nigeria. To what extent ^J'as Nigeria consociational during this 
period? This question would seem superfluous since it was, by defi- 
nition, a period of no-party rule. The question then turns on the com- 
patibility of military rule with some of the consociational elements. 
It is arguable that the centralizing nature of military organization, 
together with its hierarchical command structure, is a negation of 
segmental autonomy and federalism. As part of the effect of this hier- 
archical command structure, reference can be made to the appointment 
of st ute governors by .he central authority, the federal government. 
However, this fact does not necessarily mean that for most of the period 
of military rule, Nigeria did not operate a federal system. 

Indeed, Nigeria operated as a federal system, with limited autonomy 
for the regions or states, during almost the whole of the period, the 
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exception being a short period in 1966 (May to July) when an attempt was 
made by the regime of Major-General Aguiyi-Ironsi to Introduce unitary 
government • 

This suggests that we view federalism as a spectrum, with a highly 
pcripheralized (or decentralized) form at one end and a highly central- 
ized one at another endt Livingston's and Riker*s notion of a federal 
spectrum combines a legalistic with a sociological process view of fed- 
eral ism • For instance, the fact of some subst^^ntial unitary features 
in Canada (e.g., the appointment of provincial lieutenant-governors 
and appointments to all important prpvincial judicial posts by the 
dominion or federal executive, and the investment of power of disallow- 
ance and veto in that executive) does not mean that Canada tieither has 
a federal constitution nor a federal government. In Nigeria during 
the 1966-79 period, pressures ^or state or segmental autonomy made 
the system work as a federal one, in spite of military rule and suspension 
of parts of the 1963 Constitution. 

It was during this period of military rule that more states were 
created in an effort to satisfy demands of minorities for autonomous 
states of their own. In 1967, the four-state structure inherited from 
the civilian regime was dissolved. It was replaced by a 12-state struc- 
ture* The 1967 exercise was followed by another in 1976, when the 12- 
state structure was replaced by a 19-state structure. ^ 

It is a moot issue in Nigerian politics whether these two exercises 
had redressed the imbalance on which Northern political predominance was 
based. It is also problematic whether state boundaries can ever or 
should coincide with ethnic boundaries. The two exercises also raise 
questions about how an ethnic group is to. be categorized or defined, 
not as a sociological or anthropological category, but as a basis or 
criterion for state creatiorl. An underlying issue in all of this ^is 
whether ethnicity should be the only or principal criterion for state 
creation. 

If we focus on the related consociational elements of grand coalition 
and proportionality, we shall find that the membership and composition of 
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both the Supreme Military Council and the Federal Executive Council 
included state repre^ntation. For example,* state military governots 
were members of the Supreme Military Council, and these military governors 
had to concur with the decisions of the Supreme Military Council. This 
was a veto that was effectively used during the latter part of General 
Gowon*s regime by \he military governors to assert and protect their 
autonomy. The Federal Executive Council during this period/ also included 
at least one member, invariably a civilian commissioner, from each of the 
states* 

To what extent have cpnsociational elements been reflected in the 
Nigerian polity since October 19797 The 1979 Constitution represents 
an attempt to reconstitute the Nigerian polity to meet the needs of 
the country. To this end, emphasis was placed by the architects of 
the 1979 constitution on the nature of decision- rules and mode of ex- 
ercising the rules. 

The result is what is in^ design a thoroughly consociational federal^ 
polity. What is more, the idea of a consociation wfs extended as much 
to the federal level as to the state and local government levels. In 
other words, the home rule notion underlying federals-state relatip/is 
was extended tq state-local government relations. This was the under- 
lying design strategy of a majority of the Constitution .Drafting Com- 
mittee to the problem of how to promote unity in a segmented or multi- 
ethnic society* 

The key to this strategy is the notion of a "federal character." 
Constitutional provisions on the structures and institutions of the 
polity basically rest on this idea. But how novel is the notion? In 
'a sense it is not novel, insofar as it can be said to mean "ethnic 
balancing," which it must mean if it is defined in operational terms. 
This operational definition suggests that the federal character notion 
is an instrumental one. It is instrumental in the sense that it aims 
at ensuring unity in diversity. But in the context of the 1979 Consti- 
tution, it is novel. This is because, unlike the practice in the 1960 
and 1963 Constitutions, ethnic rights < now spelt out and conferred 
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with the force of law and made legally enforceable. In other words, 
what was previously left to convention is now part of the laws of the 
cotintry. 

If operationally defined the notion has the rtrategico-l^gal aim of 

achieving unity in diversity, how is this to be done? The answer is 

provided in Section 14 of the 1979 Constitution as follows: 

' 14.(3) The composition of the Government of the Federation or 
any of its agencies and the conduct of its affairs shall be carried 
out in such manner as to reflect the. federal character of lligeria and 
the need to promote national unity, and also to command national 
loyalty thereby ensuring that there shall be no predominance of 
persons from a few States or from a few ethnic or other sectional 
groups in that government or any of its agencies. 

14 . ( 4 ) The composition of the Government of a State , a local 
government council, or any of the agencies of such government or 
council, and- the conduct of the affairs of the government or council 
or such agencies shall be carried out in such manner as to recognize 
the diversity of the people within its area of authority and the need 
to promote a sense of belonging ai.d loyalty among all the peoples of 
the Vederation. 

How do these provisions relate to the elements of consociational 
theory? Let us start with the notion of a grand coalition. Section* 
135(3) enjoins that appointment of ministers of the federal government 
by the president must conform to the provisions of Section 14(3), quoted 
above . 

Provided ttiat in giving 'effect to the provisions aforesaid the 
President shall appoint at least one Minister from each State, who 
shall be an indigene of such State. 

With respect to the state executive, Section 173(2) stipulates that 
appointments to the office of commissioners (i.e., cabinet ' members) of a 
state by the governor of that state nust conform to Section 14(4) quoted 
above. 

But it may not be easy to comply with these provisions or to de- 
termine what they mean or to reflect them in appointments to public 
offices. Alhaji Shehu Musa, secretary to the government of the fed- 
eration, has highlighted some of the conceptual and practical problems 
of implementation posed by these sections: 
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First and foremost, a citizen belongs to a State/then to a tribe (in 
the ordinary .comm9n sense), to a religion and lastly to a Political 
Party. At the same time that very, individual hasr a profession, has 
an occupation and belongs to one or more associations. In A two- 
dimensional matrix, say vacancies to be filled and state, the prob- 
lems of implementation " are minimal . But the provision" "Federal 
Character" involves much more than vacancy/state relationship. If 
this were intended, I have no doubt that the makers of the Constitu- 
tion would not have ' hesitated to use the expression "Geographical 
spread." . . # ' 

The trouble is with the provision for "other sectional groups" — 
political party inclination, occupati< \, profession, association, 
etc. . . . .One interesting thing which has further complicated 
the setting up of operational > rules for the-^ purpose of reflecting 
"Federal Character" is that a person belo'igs to at least five ele- 
\ ments, namely, State, Tri^|, Religion^ Party and either occupation, 
profession or association. ^ 

The notion of a grand coalition was" extended to a number of federal 
executive bodies listed in Section 140(1). These are the Council of 
State, the Federal Electoral Commission, the National Economic Council, 
and the. National Population Commission. 

The* decision--rules about the election of the^ president provide 
a- point of departure for Examining the extent to which another consoci- 
ational element, the mutual veto, is reflected in the 1979 Const itu- 
tJvon. 'Thesa, decision-rules stipulate * a greater-than-simple-majorit:^y 
vote. It therefore becomes imperative for a presidential candidate to 
seek as wide an ethnic and geographical base as possible for electoral 

support. * 

6y making these decision-rules as all-inclusive as possible, a high 
degree of autonomy, and therefore a virtual veto, is reserved for the 
ethnic group. Section 126(1) states as follows: 

A candidate for an election to the office of President shall be 
deemed co have been duly elected where, there being only 2 candidates 
for the election — 

(a) he has a majority of the votes cast at^ the election; and 

(b) he has not less than one-quarter of \:he votes cast at the elec- 
tion in each of at least two-thirds Vt all the States in the 
Federation. ^ 

Similar provisions— Section 164 ( 7 )— are stipulated for gubernatorial 
elections. The successful candidate in each state is required to secure, 
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in addition to the highest number of votes cast, "not less than one^- 
quarter of all the votas cast in each of, at least two-thirds of all the 
local government areas in the State." 

A third consociational el,6ment is proportionality in public service 
apfiointments and in the allocation of public revenue among the component 
units of the federation. Section 157(5) of the 1979 Constitution stipu- 
lates that ir making appointments to certain categories of offices in the 
public service of the country, "the President shall have regard to the 
federal character of Nigeria and the need to promote national unity." 
The offices are the secretary to the government of the federation, head 
of the Civil Service of the federation, ambassador, high commissioner or 
other principal representative of Nigeria abroad, permanent secretary or 
other chief executive in any ministry or department of the government of 
the federation, and any office on the personal staff of the president. 

The "federal" character concept also applies to appointments to 
^he chairmanship and membership of Boards of Directors of government 
parastatals. How ha6 this concept been appl^ied? When the 1979 Consti- 
tution came into effect* on October 1, 1979, "one Permanent Secretary 

hailed from Imo, Rivers, Plateau, Gongola, Kario, Kwara, Cross River and 
15 

Tliger States." Immediate steps were taken to bring this situation in 
line with the spirit of the federal character clause. Table 1 below 
reflects the distribution *of the permanent secretary cadre by state of 

V 

origin in May 1982. • 

As for appointments to chairmanship and membership of Boards of 
Directors of federal government parastatals, the emphasis has teuded 
to be on geographical spread. But effort is also made "to ensure that all 
states have approximately equal representation on each category of Board 
and that there* is no bunching in the area of* chairman of the Boards or the 
membership. "^^ 

At the state level, the governor is similarly expected (Section 
188[4]) to "have regard to the diversity of the people within the state 
and the need to promote national \mity" in making appointmfints tg certain 
officers in the State Public Service. Much the same . consideration is 
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Table ^1 








Distribution 


'•of Federal Permanent 


Secretary 


in May 1982 


by State 


of Origin 


State / 


No* of Permanent 
Secretary, 




State 


• 

No. of Permanerit 
Secretary 


Anambra 


2 


• 


Kwara 

• 


* 


• 


Bauchi 


1 




Lagos/ 




•> 


Bcndel 


8 




NxgerN^ 




1 


Benue 


2 




Ogun 






Bornu 


• 

2 


• 


Ondo 




2 


Cross River 


1 




Oyo 




2 


Gongola 


1 




Plateau 




1 


Itno 


1 




Rivers 




2 


Kadiuia 


.2 




. Sokoto 




3 


Kano 


1 











expected to be^ gi^en to appointments to chairmanship and membership of 
Boards of Directors of the parastatals of state governments. 

The "federal"^ character" notion is also extended to the composition 
of the officer corps and other ranks of the armed forces of the federa- 
tion. In addition. Section 199 empowers the National Assembly by an act to 
"establish a body which shall comprise such members as the National Assem- 
bly may determine, and which shall have powers to ensure that the composi- 
tion of the armed forces of the Federation shall reflect the federal 
character of Nigeria." This concern itself is not new, since recruitment 
and promotion pra9tices in the Nigerian armed forces even before 1979 had 

generally taken the ethnic factor into consideration by aiming for some 

17 

form of ethnic balancing. 

what about the allocation of public revenues among the various 
states? The issue of revenue allocation has c^lways been a bone of conten- 
tion in Nigeria. The contention -is as much about the basis or principles 
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of j{illocation as it is about the quaptom of allocation between the various 
levels of • government • ' * * , » * 

Viewed as part of the federal- finance problem, the revenue allocation 
issue is important ^because of the. need to ensure tha^t division of revenue 
between the federal government and unit governments not only corresponds 
to the division of constitutional functions but also does not compromise 
the autonomy of either level of government. . TRe principles of allocation 
have varied over time, ^ with prominence being given to derivation in the 
1950s, need in the early 1960s, and equity and even development in the 
1970s. 

In order to ensure the financial autonomy of the various regions, the 

0 

1960 and 1963 Constitutions, fn Sections 131-134 and 137-40 respectively, 
guaranteed unconditional transfers of revenue* A variation of uncohdi- 
tional grants stipulated in '^these 'Constitutions is the combined dis- 
tributable pool. This term refers to the combined^ proceeds of a group of 
federal taxes, ' a certain minimum peii'centage of which is to be allocated 
as the share of- the states and which is subject to variation' by federal 
legislation. The tables below show the tax jurisdiction and allocatio;i 

c ^ ^ 

revenue under the 1963 Constitution. 

The constitutional allocation of revenue between the federal >. and 
state governments and the local government councils under the 1979- 
Constitution is contained in Sections 149-154 and in Items A and D 
of Part II, Second Schedule. The National Assembly and Houses of 
Assembly of the states are empowered within their respective subjects 
and areas of competenc e to prescribe the formula and manner of the 
allocation. 

I have sought in this section tp examine an aspect of Nigeria's 
political history with some pertinent bearing. on the theme of this con- 
ference. I have thus focused not only on the bases or,cr..teria for power 
sharing and social" integration in Nigeria, but also on the philosophical 
or theoretical underpinnings of the Nigerian polity • I referred to ihsti-. 
tutional scrategifes used to promote, if not ensure, power sharing and 
social integration. I related these institutional st(^^ih:egies to the 
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Table 2 

Tax Jurisdiction under 1963 Constitution 



Federal 



.State 



1, Import duties 

2» Export duties 

3. Excise duties 

4. Mining rents and royalties 

5. Petroleum projects tax 

6. Companies' income tax . 

1. , Personal income tax 
(legal basis) 

8. Capital gains tax 
(legal basis) , 



1. Personal income tax 

( ad^ini<«tration) * 

2. Sales and purchase taxes on 
produce^nd other commoditie^j 

3. Entertainment tax 

4. « Cattle tax 



5* 
6. 



Football pools and other 
betting taxes 

Capital gains (^administration) 

Motor vehicle tax and 
driver's license fees 



Source: Federal Republic of Nigeria, Reports of Constit ution Drafting 
Committee , vol* II/ p» 132. 

* Personal income tax (legal basis) originally under state jurisdiction 
was transferred to the federal goveri>ment in 1975 while the administra- 
tion and retention of revenue remained with the state. The same applied 
to capital gains tax. 



91 



Table 3 



Allocation of Revenue under the 1963 Constitution 

I* Import Duties • * ' ' Federal % State % 

(a) Tobacco ' ; ^ - • 100 

(b) Beverages*»^beer , wine, and spirits 100 

(c) Motor spirit and fuel - 100 

(d) Other imports , . 65 35 
II* . Export Duties 

Produce, hides, and skins 100 

Illi Excise Duties > . * 

Except tobacco and motor fuel 100 

Tobacco and motor fuel * 100 

IV. Mining Royalties and Rents 15 85 

(35% only being through 

Distribut.able Pool Account*} 

•I 

Sov^rce: Federal Republic of Nigeria, Reports of ^he Constitution 
Drafting Committee , vol • II, p . 133 . 

Notes: (1) Decree No. 6 (1975) stipulated that 50% of ^11 excise go to 
the federal and 50% to the state governments. (2) As of 1976, 20% of 
on-9hore receipts, was going to -the state of origin and 80% to the Dis- 
tributable Pool Account, while 100% of the off-sho^e receipts went to the 
Distributable Pool Account. (3) In 1970, the formula for sharing the 
revenues was changed to 50% of the Distributable Pool Account fund to 
the state on the basis of equality of states and 50% on the basis of 
population. 
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consociationaL elements of the grand coalition, mutual veto, proportional- 
ity, and segmental autonomy. 

* The adoption of thes^vnstrategies, especially under the 1979 Constitu- 
tion, is explicitly based on the acceptance of the claims of ethnic groups 
to moral and legal rights and interests* These strategies also involve a 
corresponding rejection of a single majoritarian polity based on one-man 
one- vote. In other words, the Nigerian polity is a society of ethnic 
groups and not of individuals. The juj^tif ication of federalism as limited 
consociationaiism in Nigeria is thus that, by recognizing these group 
rights, it should provide and perhaps ensure access to and meaningful 
participation in the economic and sociopolitical processes of the country 
by the various ethnic groups. It should conduce to stability and more 
egalitarian £X>lity. It is no doubt problematic whether this justification 
conforms, with political practice • 

VII 

The Nigerian Polity and Affirmative Action ^ 

The relationship between federalism as limited consociationaiism and 
affirmative action in Nigeria is that the latter in a sense is dictated by 
the logic of Nigerian federalism. This is to say affirmative action is 
^partly a policy measure deeigned in response to practical problems of 
governance posed by the conjunction of federalism and ethnicity in Ni- 
geria. If Nigerian federalism cannot be understood without being situated 
in the context of the social structure of the country's ethnic relations, 
much the same can be said of affirmative action. By the same token, the 
justification for affirmative action in the country is to be sought in the 
justification for federalism, namely, in the end for which a federal 
arrangement is concluded* 

If affirmative action typically involves a departure from conven- 
tional selection criteria and procedures in, for example, education and 
employment in order to secure group reparations, redistribution, and 
social' integration, then what is its scope or extent in Nigeria? 
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The determination of "conventional selection criteria and procedures" 

is not unrelated to concern with justice and fairness. When applied to 

questions of admissions and appointments, for example, this concern can be 

reduced . to the application of the merit principle. Thus, the relevant, 
f 

rules guiding admissions to educational institutions, for example, will 
accord preferential treatment to high scorers as against low scorers in 
the relevant tests administered. In suq^h circumstances, considerations of 
ethnic, religious, or national origins are irrelevant. To introduce, any of 
these considerations so that some low scorers are preferred over high 
scorers is unjust and '^nfair. 

But the matter is not so easily disposed of, as the rules and the 
procedures for implementing them' may be questioned^- For example, strict 
compliance with test scores may historically have been used to keep or may 
,have had the effect of keeping certain groups out of certain institutions. 
The evaluators or assessors may not be unbiased. In the Nigerian situa- 
tion,, this kind of argument has b^en used, particularly by Northerners, 
against the competitive nature' of some nationally conducted examinations. 
Their argument is not only that evaluators exhibit cultural or ethnic 
bias, but also that some high scorers engage in examination malpractices- 

The scale of merit used is not itself foolproof or unproblematic . 
There may also be systemic or structural factors' that favor some groups, 
therefore placing them in a more advantageous position than others. In 
ruch circumstances, the requirement of distributive justice may demand 
some attenuation or dilution of the merit or "conventional selection 
criteria" principle. This in . itsel f ^represents a justification for 
affirmative action measures to redress such a situation. 

Moreover, it can be argued that there are other criteria that ought 
to be considered. For ex£unple, the emphasis may be on need as opposed 
to ability . The departure from ability or the merit principld^is a^so 
justified on utilitarian grounds in terms of its beneficial social 
consequences . 

Let us now look at the scope of affirmative action in the context 
of current policy on education at the federal level in Nigeria since 
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the 1970s, when the basic objectives of a national educational policy 
were laid down in the * Second Nati^i^al Development Plan, 1970-74, The 
basic problem that tTiis policy was designed to deal with is the edu- 
cational imbalance, which is roughly on a North-South axis, in the 

^ 18 
country vith t|ie advantage lying with the South. ^ This particular 

imbalance was due partly to British colonial administrative practice, 
and also partly' to cultural and religious factors that gave rise to 
differential ^espons^s to the diffusion of western education in the 
North and South. 

But within the South, as within the North itself, there were 
pronounced imbalances and sizable pockets of educationally backward 
areas. The problem for which affirmative action as reverse discrimina- 
tion or the adoption of a quota system is an answe^ is thus the eradi- 
cation or mitigation of this kind of imbalance. Part of the justifi- 
cation for affirmative action is that to the extent to which the im- 
balance constitutes a barrier to national integration and even devel- 
opment, then conscious effort must be ma4e to remove the imbalance. 
Affirmative action is thus justified as a measure to bring about the 
desired state of affairs. But affirmative action in education is viewed 
also as a means for achieving some equitable distribution of employment 
in the various sectors of the economy along ethnic lines. The socio- 
economic aim (as well as justification) is the broadening on an ethijic 
basis of the educated ^o^ulation in the country, or of the emergent 
petit-bourgeoisie. / 

In view of this sizable number of eduiral^onally backward or disad- 
vantaged ethnic groups and states, a national educational policy on 
admissions to certain categories of federal educational institutions 
was worked out in the 1970s. The ^im as well as the justification was 
(and is) to elevate the disadvantaged states to an equal status, such 
that candidates from those states can compete more effectively with the 
T^st of the country. Policy therefore is aimed at bridging or narrowing 
the gap. Thi^ also constitutes its justification. But how is this 
to be done? 



The answor seems to have been that, since their educationally dis- 
advantaged positic^ is partly\a legacy of the past, then considerations 
of social justice demand that^hey should be offered special protection; 
oth^rwise^ , the educational gap cannot be bridged or . narrowed in open 
competition, based purely or * exclusively on the merit principle.. it 
therefore becomes imperative to reserve a certain number ~ of places for 
them in federal educational institutions. But it is unclear whether this 
is* purely a ^stopgap, ^d interim mee^ure. 

It is the pursuit of this deliberate policy that has generated heated 

controversy in Nigeria, as it has '3 done in India .and* the United States, 

with respect to competitive examinations and admissions to law schools 
19 

respectively. As should be expected, the controversy has generated 

more emotional than reasoned analysis of the merits and demerits as well 
as the applied social- ethical aspects of the policy. 

Although the 1979' Constitution stipulates that federal institu- 
tions, including educational ones, must reflect federal character in 
their composition, the policy as a deliberate one was consciously de- 
signed and pursued during the period of military rule: But even then, 
the idea was behind the establishment of the *^unity schools** in all 
the regions of the federation in the early 1960s* It was during this 
period that the King's. and Queen's Colleges in Lagos, established during 
colonial rule, also bogan to reflect federal or national^ character 
in thpir admissions policy. What was the character of the policy as 
applied to the secondary and . tertiary levels of 'Nigeria's educational 
sys'tem, i.e., secondary, teacher training, technical, and university 
education? 

The present admission policy guidelines into all the federal govern- 
ment colleges and federal government girls' colleges in the 19 states are 
as follows: 

19 federal government colleges 20 percent national merit 

50 percent state quota 
30 percent enviroofuental 

19 federal governmcmt girls" colleges quof:; 
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schools which are located in a few states and which as, a result apply a 
different admissions guidelines, as follows: 

7 federal schools of arts and sciences 20ipercent merit 
King's Colleg,e, Ljigos 80 percent state quota 

Because of their location in a few states, the "environmental" 
criterion is not included, hence the corresponding increase in the 

state quota. ^ 

With respect to te.^hers' training colleges and federal polytech- 
nics, the admission policy is the same as for the federal schools of 

* " ' ■ XT 

arts and science for the same reason, namely, their location in a few 
States: • * . 

7 federal advanced teachers' colleges 

2 national technical teachers' colleges 20 percent merit 

20 

1 federal technical college (Trade 80 percent state quota 

Centre, Lagos) 

The application of the federal character concept to admission 

guidelines to' federal government universities distinguishes between the 

"old" and "new" universities. Because of the vital importance of this 

level to manpower and developmental needs, and "in order to ensure 

an increased number of qualified students from the educationally less 

developed areas, the Federal Government assisted 11 states tc establish 

schools of basic studies. It a}.so requested 7 universities to run 

••21 

preliminary courses with intake from these areas. 

But the discussion of university education, as indeed of the 
other levels referred to above, ''cannot and should not be discussed in 
isolation from the question of the geographical spread or location 
of federal universities. The goal may be "to achieve an even spread 
in the economic benefits ir.herent in the establishment ^nd operation 
of university institutions," although "... the creation of universi- 
ties in line with the principle of federal character will improve The 
positions of those states with a large niunber of candidates for university 
22 

education." 
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The formulation of admission policy to federal government univer- ' 

« 

s.itles was based on the same assumption of the need to balance merit with 

need that characterized policy on the * other levels of the educational 

system. The policy guidelines |hat were eventually formulated for the' 

various, federal universities were worked out after consultations between 

the federal- government, the National Universities Commission, and the 

universities* During the 1981-82 selection exercise, the federal un^iver- 

sities were requested to include, in addition to the merit criterion, such 

other criteria as factors of educational disadvantage, federal character, 

and catclunent area in their admission* 

The guidelines eventually laid down for each federal university are 

to be strictly applied, and the National Universities Commission has been 

directed by the president- in-council to work out a system of inducement 

grants and penalties for universities that comply or fail to comply 

respectively with the guidelines that apply to them. The guidelines laid 

23 

down for each federal university are as follows. 

( a ) Ahmadu Bello University , , • . . 

(i) 40 percent meri;t from all the 19 states of the federation; 
(iij 30 percent for students from the locality of the university; 
(iii) 20 percent fo^ s^tudents from educationally less developed 
states; 

(iv) 10 percent others; to be left to the . discretion of the 
university. 

(b) Bayero University, Kano 

(i) 30 percent national merit from all the 19 states; 
(ii) 30 percent for "students from the locality of university; 
(iii) 30 percent iox students from educationally less developed 
States; 

(iv) 10 percent others; to be xeft to the discretion of the 
University* 

( c) University of Benin 

(i) 40 percent merit from all the 19 states of the federation;, 
(ii) 30 percent for students from the locality of the university; 
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Uii) 20 percent for students from educationally less developed 
states; 

• (iv) 10 percent othern; to be left to the discretion of the 
university. 

(d) University of Calabar 

ti) 30 percent national merit from all the 19 states; 
(ii) "^0 percent for students from the locality of the university; 
(iii) 30 percent for stude-^ts from educat^bnally less developed 
states; « . « ^ 0 

(iv) 10 percent others; to be left to the discretion of the 
university* ; 

(e) University of Ibadan 

(i) 40 percent merit from all the 19 states of the federation; 
Ui) 30 percent for students from the locality of the university; 
(iii) 20 percent for students from educationally less developed 
states; 

(iv) 10 percent others; to be left to the discretion of the 
university. 
.(f) University of Ife 

(i) 40 percent merit from all the 19 states of the federation; 
(ii) 30 percent for students from the locality of the university; 
(iii) 20 percent for students from educationally less developed 
states; * 

(iv) 10 percent others; to be left to the discr^'tion of the 
university* 
(g) University of Ilorin ' 

(i)' 30 percent national merit from all the 19 states; 
(ii) 30 percent for students from the locality of the university; 
(iii) 30 percent for students from educationally less developed 
states; 

(iv) 10 percent others; to be left to the discretion of the 
university. 
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( h ) University of Jos 

(i) 30 percent national merit from all the 19 states; 
(ii) 30 percent for students f&om the locality of the university; 
(iii) 30 percent for students from educationally less developed 
states; 



(iv) ^VQ percent others; to be left to the discretion of the 
university. 
( i) University of Lagos 

(i) 4C percent merit from all the 19 states of the federation; 



(ii) 30 percent for students from the locality of the university; 
(iii) 20 pero'ent for . students from educationally less developed 



states; 

(iv) 10 percent others; to be left to tbe discretion of the 
university. 
( j> University of Metiduguri 

(i) 30 percent national merit from all the 19 states; 
(ii) 30 percent for students from the locality of the university; 
(iii) 30 percent for students from educationally less developed 
states; 

(iv) 10 percent others; to be left to the discretion of the 
university, 
(k) University of Nsukka 

(i) 40 percent merit from all the 19 states of the federation; 
(ii) 30 percent for students from the locality of the university; 
(iii) 20 percent for students from educationally less developed 
states; 

(iv) 10 percent others; to be left to the discretion of the 
university. 
( 1) University of Port Harcourt 

(i) 30 percent national merit from all the 19 states; 
(ii) 30 percent for students from the locality of the university; 
(iii) 30 percent for students from educationally less developed 
states; 
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(iv) 10 'percent others; to be left to the discretion of the 
university. 

(m) University of ^Sokdto ^ \^ 

(i) ^0 pfercent national merit from all the 19 states; 
(ii) 30 percent students from the locality of the universi^ty; 
(iii) 30 percent for ' students from educationally less' dev^el^ped 

states; ' / 

(iv) 10 percent others;-* to be left to the discretion of the 
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(n) T>\e Felfleral Universities pf Technology 

• (i) 20 percent from locality of the universities; 

fin. , 

(ii)* 80 percent to be left to the discretion of the diversities. 
^ • The universities afe, however, enjoined to ensur.e that they 
admit their students from all, over the coiyitry. 

It should be clear from the various guidelines that the affirmative 
action considerations reflected in them are those relating to re>4erse 
discrimination and proportional reprapentation. As I. have pointed out 
earlier, the category of affirmative^ action designated as re^'erse dis- 
crimination is intended to allow disadvantaged groups access to insti- 
tutions by admitting more of their numbers than would have been admitted 
through open . competitive selection processes. But insofar as this is 
linked with the federal character concept, the - consociational element of 
proportionality or quiita is also an underlying rationale of affirmative 
action in education. But the consociational element of segmental autonomy 
is also implied in the criterion of environmental or catchment area factor, 
stipulated for admission to some of the institutions. 

What needs to be pointed out, however, is that, even with respect 
to the state quota and environmental ^ factors, the merit criterion is 
not ruled out altogether. This is because of the notion of national 
minimum standards that must be met before any candidate is admitted 
to any of the universities.*' There are basic requirements for admission 
at all levels of the educational system. This then means that at the 
state and "environmental** levels, the competitive merit competition 
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is to be applied. It is of course possible that some candidates who 
scoife lower than others may gain admission while some who scored higher 
than they may fail •to gain admission* 

But this is a problem with the application o£ the criterion and not 
nec^Bssarily with the criterion itself. It has to be realized that the 
merit criterion is not the only criterion. Nor is it error-proof in 
application. It is not unusual for admissions officers or gatekeepers" 
to look at other than numerical indicators in processing application 
forms. For example , entrance examinations results are often complemented 
with interviews for admissions to secondary schools. 

All that this underlines, however, is the need to reject too narrow 
a conception of merit which is limited to numerical indices. Additionally, 
it is a common experience that students with lower scores at the admis- 
sions stage sometimes end up with better results at the end of their 
course than those who had higher entrance scores* It is this experience 
that raises the question of the reliability ^f testing procedures. 

All of this is not to suggest that the guidelines and their applica- 
tion are unproblematic • For example, the environmental or catchment area 
factor can be a vague admission criterion. Although the general idea is 
that it refers to tt^e locality in which an institution is located, the 
geographical spread of the locality can be problematic. Consider the 
University of Lagos. What is its environment or catchment area? Some 
have argued that it should include the adjoining Ogun and Oyo states* 

Even where the locality is clear, is the criterion to apply only to 
candidates who are indigenes of the state or to any student who resides 
and goes to school in that locality? How is indigeneity to be estab- 
lished? Are we to leave this to the discretion of ** gatekeeper s" to 
determine? What happens when the environmental or state quota is not 
filled^ Again, is what should be done in such a situation to be left to 
the discretion of "gatekeepers**? ShoulU there not be specific guidelines 
about what should be done in such a situation? 

•The guidelines also need to spell out how "educationally less devel- 
oped states" (i.e., disadvantaged states) are to be determined. If this is 
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not to be left to the discretion of "gatekeepers," and therefore left open 
to arbitrariness'' or abuse, some objective indices will have to be spelt 
out and an annual list of such states compiled. Tho compilation of such a 
list will provide a basis for monitoring the effectiveness and impact of 
this type of affirmative action. 

As I indicated earlier, the application of affirmative action has 
generated heated controversy in the country. While its supporters have 
generally justified it as a desirable agent of even development and 
national integration, its opponents have pointed to its unfairness. They 
have also argued that affirmative action encourages and rewards medioc- 
rity. Its effect, it is further claimed, is in the long run liJcely to be 

■ ^24 

counterproductive of national unity. 

The controversy, insofar as it touches on questions of applied 
ethics, is perhaps best resolved by casuistry. This consequentialist 
strategy will then not condemn, affirmative action a priori. Rather, 
it will justify or condemn it in the light of its probable or actual 
consequences . 

If, for example, it is claimed that affirmative action policies 
in Nigeria are not serving an integrative function and that their justifi- 
cation on that ground therefore loses its forces, the situation may 
be less owing to the policies themselves than to fundamental structural 
problems and weaknesses in the Nigerian polity. Merely to reject or 
abandon the policies will not resolve those problems, since the policies 
are not the cause, but are perhaps policy measures designed to cope with 
the problems. 

Conclusion; Affirmative Action in Nigeria and the United States 

I have attempted to explain the relationship between federalism, 
ethnicity, and affirmative action in Nigeria, My basic argument is that 
the recourse to affirmative action in Nigeria represents a strategic 
policy response to contradictions arising out of the ethnically generated 
demands on the Nigerian federal system during the period covered in this 
study. 
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It now remains to add that the formulation and implementation of 
affirmative action policies in Nigeria should be placed in a comparative 
context. This suggests that it should be viewed as^ an altSlrnativQ pollti- 
cal technology for dealing with ethnicity as an aspect of the social 
structure of federalism in some ethnically heterogeneous polities. The 
point of such comparisons is partly to indicate whether some culturally 
determined affirmative action measures adopted in one polity are more 
effective tl>an others utilized elsewhere for dealing with structurally 
simllijir situations. It should also indicate whether such measures, by 
virtue of their being more effective, can be transposed from one national 
context to another. 

A comparison of affirmative action in Nigeria and the United States 
should indicate whether considerations relevant to affirmative action in a 
developing country are also relevant in a developed country. The compari-- 
son is all the more worth pursuing because in Nigeria, as in the United 
States, the genesis of affirmative action arose partly out of ethnic 
assertlveness by ethnic minorities. 

An Important factor conditioning the nature of their affirmative 
action policies is the political histories of both countries, particularly 
their social and economic histories, and the character of the socio-* 
economic inequalities that have emerged. With respect to the United 
States, there is the guilt feeling arising Initially out of the social 
and economic consequences of deliberately and institutionally structured 
discrimination against various, especially nonwhite, ethnic minorities. 

In Nigeria, affirmative action arose partly out of the need to 
correct certain categories of regional . Imbalances created by the charac- 
ter of colonial rule and differential ethnic responses to the diffusion 
of conventional western education. In this respect, the situation is 
one in which affirmative action is Intended to favor a majority ethnic 
group, the Hausa-Fulani , for example, as a compensation for its histori- 
cally determined educational disadvantaged position. This is a situation 
that is not strictly analogous to the United States experience. But 
affirmative action in Nigeria is also partly designed to cope with and 
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thereby prevent a situation in which the major ethnic groups, the Hausa- 
Fulani, Yoruba, and Igbo, tended to monopoLize access to the distribution 
and enjoyment of public goods at the expense of minority ethnic groups. 
In this sense, there is some similarity with the genesis and intention of 
affirmative action in the United States. 

The philosophical basis of constitutional arrangements provides 
another ground for comparing affirmative action in both countries. This 
comparison can proceed along two lines: the justification of affirmative 
action, and, secondly, its theoretical basis. In this way, ' similarities 
and dissimilarities in affirmative action between the two countries can be 
sought at the ideological level. 

The justification offered for affirmative action is similar in both 
countries. It is justified in terms of the need to create a socially 
integrative polity and therefore stem the divisive and potentially ex- 
plosive character of ethnically determined socioeconomic inequalities, 
•yhis is an ex ante justification, put forward as a self-evident one, 
although it is problematic whether th^ removal or reduction of interethnic 
inequalities will of itself remove -or .reduce 'interethnic conflict. It is 
part of the effort to assess the impact of affirmative action int^. both 
countries to determine the extent to which it has reduced ethnic cdhflict. 

The theoretical basis a of affirmative action in both countries is 
dissimilar. In the United States, there is substantial debate about 
whether ethnic groups as such can and should have the kinds of rights 
conferred upon them by affirmative ac'tion measures. Moreover, in the 
United States, the constituent units were and are not territorially de- 
marcated to coincide with ethnic boundaries. On the other hand, Nigerian 
federalism, unlike, that of the United States, was predicated on a theory 
of ethnic nationalities, with specific constitutional provisions created 
to protect the socioeconomic and political rights of ethnic groups- 
Nigerian states were (are) basically and deliberately created to reflect 
ethnic composition of the country. 

It is in this sense that the theoretical basis of Nigerian feder- 
alism is substantively different from that of the United States and very 



11,; 



much similar to that of Yugoslavia. This theoretical dissimilarity 
may explain why there ha^^e been landmark cases chall^enging aspects of 
affirmative action in the United States, whereas there is yet to be 
such a constitutional challenge in Nigeria. 

However, the same tension between individualist and collectivlst 
or group theories of rights that has characterized the United States 
debate on affirmative action is also evident in Nigeria. As I have 
suggested earlier, the debate has tended to highlight weaknesses Inherent 
in the liberal theory of the state — its rejection of group as opposed 
to Individual rights, its subscription to simple majorltarian rule, 
and its myth of the political marketplace as an open and competitive 
one for reconciling individual interests. 

It is no doubt problematic whether the Nigerian measures discussed 
here can appropriately be tagged **af f irmaitive action** measures. For' 
example, it can be argued that the measures are strictly speaking not 
affirmative action ones but are the minimum contractual conditions for 
maintaining the Nigerian polity as onet On this view, affirmative action 
is a form of social contract without which the various ethnic groups will 
not agree to federate. Further illustration of this position is that 
the phrase **'af f Irmative action** hardly features in Nigerian political 
discourse. 

The comparative problem then is whether the same meaning is given 
to affirmative action in Nigeria and the United States. However, while 
the problem of meaning or conceptualization is Important, one must avoid 
imposing conceptual nomenclatures utilized in one polity to describe a set 
of policy measures on similar sets of policy measures in other polities. 
One* s focus should be less on the nomenclatures than on their conceptual 
equivalents • 

The fact that trfe very notion of affirmative action is not part of 
the everyday language of Tolitical discourse in Nigeria does not mean 
absence there of policies which' in the United States would be properly 
designated affirmative action ones. In the Nigerian context, ^ especially 
since 1979, public policies and measures designed to achieve some of 
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the goals- which affirmative action ones In the Ui^lted States are targeted 
on have been premised on the ** federal character" concept. ' 

Operationally defined, this concept pertalus to public policy mea*- 
sures specifically adopted to ensure * ethnic balancing in such areas as 
appointments ^to public office, admissions to publicly funded educational 
institutions, the d£rectlon of state economic policies, and the provisions 
of socioeconomic services • In formulation and implementation , and in 
comparison to affirmative action in the United States, ethnic balancing in 
Nigeria ^falls into two of the affirmative action categories identified 
earlier on in this paper: reverse discrimination and proportional rep- 
resenfeation. 

As for the social contract argument, what needs to be said is that 
what the dynamics of the political process in the United States has made 
clear is the need to rethink the rationale for maintaining it as a stable 
polity. Affirmative action considerations may not have entered into the 
calculations of the Founding Fathers of the United States, but what is 
clear now is that such considerations are vital to maintaining the polity 
and constitute part of the social contract in that country. 'This much is 
clear from the political and constitutional hi';tory of the country since 
the 1950s. 

There is now a global concern with what Antony D. Smith has described 
as the "ethnic revival." This refers to the persistence of ethnicity as 
a salient feature of the contemporary state system. Whether it is in 
Nigeria, the United States, Yugoslavia, or elsewhere, affirmative action 
measures are designed as a policy response to the disir.tegrative potenti- 
ality of the heterogeneous ethnic composition of these countries. 

J 
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AFFIRMATIVE ACTION IN ISRAEL 
Natan Lerner 



Introduction 

The State of .Israel Is a singular ci^se In the history of nation- 
making. There are not many slmllajrltles between the dramatic, sometimes 
tragic, process that culminated, on May 14, 1948, In the creation of the 
sovereign State of Israel, on the one hand, and the many state-bulldlng 
developments that changed the political map of the world In the 19th and 
20th centuries, on the other. Likewise, the radical transformation of 
society In the 34 years of exlstenciB of the S^ate of Israel can hardly be 
compared with the^ evolution of any other organized nation in modern times. 

Israel was conceived , born , and bui It as a polity committed to 
a purpose. That purpose, Zionism, aimed at changing the life conditions 
of the world-scattered community called the Jewish people, or the Jewish 
nation; it aspired to establish;' on the territory on which two millennia 
ago a Jewish state existed, a modejrn, independent ^tate, with a Jewish 
majority, and materialized that aspiration in only half a century of 
poiy:ical <md practical action; and it envisioned — and relatively achieved 
— the transf ormation^'^t^f the demography and structure of the society 
existent in the country. \ 

It is against this background that the subject of affirmative action 
in the State of Israel has to be discussed. The indicated commitment, the 
policies followed by the state and its agencies in order to serve it, and 
the factual situation that developed as a consequence of the political, 
social, cultural, and demographic changes that accompanied, ,^ajv**^ven 
preceded, the history of the State of Israel, make it necessary to deal 
with the subject on several different levels. 

The State of Israel contains a multiethnic, mul tir el ig ious and 
multicultural population, the majority of which shares the feeling of 

4 

belonging to a single nation and having a common history, religion, 
and culture. In that population, however: (a) a large minority considers 



itself profoundly different— in terms of ethnicity, religion, culture, 
Language, and national origin — frpm the majority, which acknowledges that 
difference, and (b) within the majority itself, at least two very large 
edot — ethnic groups, latc^ sensu — coexist, conscious of a common destiny 
but in a state of some tension engendered by cultural, so.cial, and eco- 
nomic circumstances -that developed, in one of these groups, the sentiment 
of being discriminated against ojc, at least, relegated in the distribution 
of resources and power. ^ 

'^To make the picture even more complex, the majority of the populaticn 
of the state sees itself as physically threatened and condemned to live in 
a virtually permanent state of war or siege with its neighbors, almost all 
of whom do not accept its legitimacy. The ethnic, religious, and cultural 
ties between the minorit/^within the state — the Arab minority — and those 
menacing neighbors, gerturbate even more the majority-minority relation. 

Thus, equality and discrimination, as well as affirmative action 
and preferential treatment, if applicable, are, in Israel, notions to be 
Acamined from a quadruple approach: 

1. The status of the Jewish sector of the population, the main 
object of the preoccupation and care of the founders and builders of the 
nation; who« pursued an outspoken and unmistakable policy intended to 
promote and facilitate Jewish immigration and its absorption. The Noo^itive 
treatment given to Jewish immigrants was pointed out as an example of 
affirmative action. 

2. The policies of the state, or its majority, vis-&-vis its 
norities, spenifically the Arab minority, a complex and large group whic! 
the majority did not attempt to assimilate and which has never wanted to 
be desegregated or integrated, although it aspires, naturally, to enjoy 
equality . 

3. The policies of the state as such, or of all or part of the 
public institutions, vis-i-vis the weaker or disadvantaged pa;:t within 
the Jewish majority, namely, the so-called Oriental communities — the 
immigrants from Asian and African countries, or their Israeli-born 
descendants. It is at this third level that a significant discussion/ 
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on the subject of affirmative action has been taking place in recent 
years* ' \, 

4, As in any other modern society, the possibility oj: desirability 
of enacting measures implying affirmative action aJLso has to be considered 
in conjunction with the status of women in Israel. 

It is at these four levels that we shall explore the advocacy or 
enactpient jpf measures of affirmative action* First, however, the charac- 
ter of the State of Israel, its policies and pjPbgrams, its constitutional 
framework and legal orientation, as well as its social structure and 

demographic composition, will have^ to be briefly reviewed. 

r ■ 

The Policies and Programs of .the State /' ^\'\' ^ 

The> creation of the State of Israel on May 14, 1948, was the result 

of the political anS practicc^l work of modern Zionism,^ "the most^uwi* 

•* • — " ' 

t 'Cental revolution in Jewish life," a "quest for self-determination and 
• • 2 

libetation under the modern conditions of secularization and liberalism." 
The first 'Zionist Co^gf^ss, in 1897 ;\ adopted the Basel program, endorsing 
The^or Herzl's- political conc.eption of Zionism, namely, "to create (or 
the Jewish people a home in Palestine secured by public law*" * 

The World Zionist Organization, a voluntary worldwide mov^^ent, 
would become the main instrument for the implementatlpn of such a program. 
The Balfour Declaration, issued by the British Foreign Minister in 1917, 
the Mandate on Palestine, established by the League of Nations in 1922, 
the Second World War, the holocaust of European Jewry and its aftermath — a 
tragedy and a trauma the understanding of which is vital to interpreting 
Zionism—the United Nations General Assembly irresolution 181(11) of Novem- 
ber 29, 1947, and the war that followed, are the outstanding stages in 
the process that culminated in the creation of the State of Israel* 

The creation of an internationally regognized Jewish state was the 
central and basic aspiration of Zionism, but not the only one* The Zionist 
program, which Theodor Herzl outlined in his book The Jewish State ( Per 
Judenstaat ) , also includes value elements and social and demographic com- 
ponents. All Zionists, irrespective of trends, want the State of Israel 
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to be a Jewish state, namely, a state in which the peculiar nature of 
Judaism, an, inextricable combination of ethA^city, culture, and faith, 
comes into expression, in symbols--the flag, the anthem, the menorah~as 
well as in legislation, institutions, and immigration and absorption 
prerogatives. All Zionists also want the Jewish state to be inhabited 
by an indisputed Jewish majority and to become the homeland of all Jews 
who aspire or need to come to Israel. The kibutz galuyot — the ingathering 
of the exiles, an aim no less than the creation of the state itself — and 
mizug galuyot — the fusion of the Diasporas, the integration of all Israeli 
Jews into one single, coherent nation — are the immediate corollaries of 
that program. 

These major aims of the Zionist movement would become a central 
component in the policie: of all Israeli governments, irrespective of 

the political parties t* Jt exercised or shared power in the various 

6 

periods of Israeli statehood. 
Legal Background 

The aims of the Zionist movement and of the State of Israel are ex- 
pressed in the Declaration of Independence of the State of Israel, issued 

7 

by the Provisional State Council in Tel Aviv on May 14, 1948. This doc- 
ument is of particular importance in view of the fact that, to this very 
day, Israel, despite early attempts to draft one, has no written Constitu- 
tion. Owing to the impossibility of reaching an agreement to that effect, 
the Knesset, the Israeli Parliament, gave up the idea of adopting a Con- 
stitution and decided to enact a series of "Basic Laws" intended to be- 
come the nucleus of a future fundamental law. As a consequence or this 
situation^ the Knesset enjoys supremacy in the country's legal system. 

The Declaration of Independence does not constitute positive law. 
It has, however, a "special status . . . in . . . Israeli law regarding 

the question of the basic rights of the citizens . • . and was applied by 

9 

the Courts as a guide for the interpretation of the laws of the State." 
The Declaration proclaims, in unambiguous terms, the Jewish character of 
the state, whatever this means in legal terms. The "Jewish State in 
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^ Eretz Israel,** It says, will be **open for Jewish inunigration and for the 

ingathering of .the exiles.** While ttie gat.es of the country are, of 

course, not closed to persons not , belonging to the Jewish people, Jews 

enjoy a privilege , to be articulated later by the Law of Return and other 

Zionist* inspired 'legislation on matters concerning immigfation and absorp^ 

tion, including automatic citizenship, a privile^f^ not granted to others. 

The question arises as to whether this advantage is of a discriminatory 

nature against non-Jews or may be interpreted as an instance of affirma-* 

tive action or of preferential treatment. 

The same Declaration also summarizes, in a single paragraph , what 

could be described as the political philosophy of the state: 

The State of Israel will foster the development of the country for 
the benefit of all its inhabitants; it will be based on freedom, 
justice and peace as envisaged by the prophets of Israel; it will 
ensure complete equality of social and political rights to all its 
inhabitants irrespective of religion, race or sex; it will guarantee 
freedom of religion, conscience, language, education and culture; it 
wil^l safeguard the Holy Places of all* religions; and it will be 
faithful to the principles of the United Nations. 

The relevance of this important paragraph to the treatment of 
minorities in the state, as well as to all matters concerning the equal- 
ity of the various sectors of the population, is evident. 

The State of Israel, /**being a democracy, guarantees the equal rights 
of all its citizens without distinction as to sex, race or creed. It 
ensures the enjoyment and exercise, on an equal footing, of human rights 
and fundamental freedoms in the political, civil, economic, social and 
cultural fields in the spirit of the Universal Declaration of Human 
Rights, subject only to restrictions as to the maintenance of public order 
and morals ."^^ While a Basic Law on the Bill of Rights has not yet been 
passed — and the existent draft has been criticized in legal and polit^ical 
circles — **the maintenance of the dignity of men is axiomatic in the life 
or the State and, as part thereof, Israel has striven towards the elimina- 
tion of all distinctions, exclusions, restrictions and preferences founded 

on race, colour, national origin or sex, which have the purpose of nulli- 

12 

fying the equal enjoyment of human rights and fundamental"^ freedoms." 
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Israel h4*s ratified * the United Nations Convention on the Elimination of 
All Forms of Racial Discrimination, and the Supreme Court of Israel has 
invoked "the fundamental doctrine of .human rights as laid down by the 
Universal Declaration of Human Rights 1948 and the Covenants on Civil and 
Political rights, N^See^^^C the latter two have not yet been ratified by 
Israel)* ri. ^ ' 

Equality before the law and prohibition of discrimination are 
^ principles emb^ied /in several laws. So, for instance, Section 42 (i) 
of the Employment Service Law of 1959 prohibits discrimination '^against 
a person on account of his age, sex, religion, ethnic group, country 
^^^of origin, views or party affiliation, and a person requiring an em- 
ployee shall not refuse to engage a person for work on account of any 
of these.** Since 1951, ^heje is a Women's Equal Rights Law, and an 
Equal Opportunity in Employment Lew was adopted in 1981* In accordance 
with Section 9 of the Council for Higher Education Law, 1958, a rule 
has been enacted prohibiting discrimination with regard to the admis- 
sion of pupils and the appointment of ^teachers on ground of race, sex, 

14 

religion, national origin or social status « Moreover^ the educa- 
tional system aspires to an **overall socio-n^ .ional integration of 
different ethnic communities*' and is "designe. tr serve as a means of 
benefitting disadvantaged social groups and of upgrading the ' academic 
performance of low-achieving students drawn from the same underprivileged 
groups. 

Matters of equality and discrimination have come before the Israeli 
courts, in connection with religious and conscience freedoms, as well 
as educational matters. The Israeli Supreme Court, sitting as a High 
Court of Justice, has )Phe power to deal with matters in which it seems 
necessary to grant relief in the interests of justice, and which are 
not within the jurisdiction of any court or tribunal. In this connec- 
tion, it had been stated that **without the impetus of an equality pro- 
vision in an enforceable written constitution, the Israeli courts have 
not shown the same enthusiasm for i)romoting equality as they have for 
liberty." The Supreme Court has evidenced reluctance to recognize 
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locus standi to petitioners unable to prove a concrete interest, as well 

as to intervene in controversial matters of public interest that it 

considered should remain within the jurisdiction of the political branches 

of government.^' < 

Shaplra points out that the judicial handling of the concept 

of equality under law has been merely sporadic, piecemeal, and at 

times surrounded by a misty penumbra of ambiguity. Not that Israeli 

judges tend to belittle the significance of the precept of equality. 

. . . One can conjure up many . . . juridical utterances in praise of 

the idea of equality under the law which, however, in their sum total 

fall far short of providing a coherent constitutional theory of equali-* 
18 

ty." This may be compensated by the fact that "the traditions of the 

Israeli government and society have always been directed towards reducing 

the social and economic gap between individuals and groups. . . . Unlike 

the American situation, the Israeli government policy directed at achiev- 

19 

ing equality has left no vacuum into which courts may have been dravm.** 
We shall refer later to the Supreme Court decisions concerning measures 
in the field of education. 

Equality before the law and ,the existence of judicial remedies do 
not imply material equ&lity in fact. In this respect, the situation 
in Israel must be examined against the background of its complicated 
demographic , social , and cultural reality, including its geopolitical 
situation^.} That . background and situation are directly pertinent to 
the subject of the acceptance, or rejection, of principles of affirmative 
action in some of the areas of tension between different sectors of the 
population. 

k 

Social and Demographic Background ^ 

The total population of the State of Israel, as of Septeiiber 1982/ 

20 

was estimated to be 4,038,000 — 3,354,000 Jews and 684,000 no.Wews. 
For its breakdown, we shall use the figures at the end of 1980, based 
on the census of 1972: 3,921,700 inhabitants, of them 3,282,700 Jews, 
and 639,000 (16.3 percent) non-Jews. 
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The main grt^ups 'in the non-Jewish population were: Muslims, 
498,300; Christians, 89,000; Druzfe and o^thers', 50,700. 

• but of the total Jewish population, 1,835,300 (55.9 percent) 
were born in Israel, and 1,447,000 abroad. Those born in Israel are 
of the . following descent '(based on the father): Israel, 459,600 (14.0 
percei>t); Asia, 434,900 (13.2 perdent)'; Africa, 40p,200 (12.2 percent), 
and Europe-America, 540,600 (24.6 percent). 

Among the Jews born abroad, 303,400 (9.2 percent) came from Asia, 
'336,500 (10.3 percent) from Africa, and 807,600 (24.6 percent) from 
Europe- America • 

As to the non-Jewish population, most of the Muslims and Chris- 
tians are ethnically Arabs, although a significant Christian Euro- 
pean community does live permanently in Israel. The Druze consti- 
tute a separate religious and community unit. The statistical regis- 
tration of the population according to religion is a system that al- 
ready existed under the Turkish and British administrations. It was 
kept by Israel despite criticism raised against it froto different 
sources. 

■ Immediately before the creation of the state, the area called 
Palestine contained about 650,000 Jews and 1,300,000 Arabs, 700,000 of 
whom' were in that part of the country that became Israel, about 500,000 in 
the region occupied by Jordan, and 100,000 in the Gaza Strip. In 1948, 
when the state was established, the population registered in what had 
become Israel was 872,000, of whom'716,700 were Jews and 156,000 non-Jews. 
The majority oi; Arabs who left Israel became refugees in the Gaza Strip, 
Jordan, and Lebanon. " / 

The large increase that would take place in the Jewish population 
was the result of natural causes and immigration. In the first decades 
of the state, there was an increase of 2,491,600 Jews— 46 percent due to 
natural increase, and 54 percent the net immigration balance. As to the 
non-Jewish population, there was no significant immigration and the 
only instance of pronounced increase not based on natural causes was 
the addition of the East Jerusalem population after 1967. The growth 
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Of* the Arab population was the result of a high birthrate^ a sharp decline 

21 

In mortality^ some Immigration^ and scarce emigration* 

The origins of the Jewish Immigrants who settled In the State of 
Israel In the years of massive Immigration would bring about a pronounced 
change In the cultural and social composition of the general population 
of the country^ and thus are of much relevance to the subject of this 
paper* Zionism^ essentially a European^ postemamclpatlon phenomenon^ 
had been active almost exclusively among the so-called Ashkenazl (lit- 
erally^ "German**) commanltles In Europe and America^ as well as In the 
Balkans. In the Oriental (also called Sephardlc--^ literally^ **Spanlsh"— 
despite differences between subgroups) communities of the Middle East and 
North Africa^ a traditional religious approach to Jewish life prevailed^ 
and. Zionism was not too popular* At the time of Independence^ the Ylshuv 
—the Jewish community In Palestine-- contained only a small ^ nonlnfluen- 
tlal minority of Jewish Inhabitants of Oriental or Sephardlc origin* The 
Ashkenazl majority and its leadership would determine the character of the 
state and its institutions* 

Three decades later ^ as a consequence of the origins of the mass 
immigration, the composition of the Jewish population is quite dif- 
ferent—more than 55 percent of all Jews were born in Israel and near- 
ly half of the second generation are . now of Asian-African origin, or 
Oriental Jews* Because of the age structure and differential reproduc- 
tion rates, the proportion of Jewish inhabitants of Asian-African or 
Oriental origin will doubtless continue to grow, and Israeli-born chil- 
dren of Asian-African descent will soon be the largest ethnic compo- 

22 

nent of Israel's population* The Ashkenazl Jews, a majority within 
the Jewish people since the 19th century, are becoming a minority in 
Israel* 

While these lines are being written, the country is wltness^lng a 
renewed tension both at the level of the relations between Jews and 
Israeli Arabs and within the Jewish community* The first is mainly 
related to the general political problem in the area, but some of Its 
aspects are of obvious relevance to the subject to be discussed In this 
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paper. It is the internal Jewish tension that is directly pertinent 
to the matter of affirmative action and related issues. 

Affirmative Action and Today's Israeli Society 

For the purposes of these pages, the policies vis-i-vis the popula- 
tion of the territories that came under Israeli administration after 1967 
are irrelevant. The question of affirmative action can hardly arise, in 
practice, in conditions of military administration, irrespective of any 
solution that might be advanced concerning the future of these areas. Our 
subject is thus limited to: (a) the national policies serving the Zionist 
philosophy of all the Israeli governments; (b) the question of Arab-Jewish 
relations within the so-called Green Line, and (c) intra-Jewish relations, 
or relations between the Ashkenazi population of Israel and the increasing 
majority of Oriental Jews. The position of women in society should also 
be dealt with. 

Privileges for Jews; Are They Affirmative Acti on? The principle 
that "every Jew has the right to come to this country as an oleh [immi- 
grant] "^^ has inspired the Israeli legislation concerning nationality, 
as well as the privileges granted to immigrants who come to the country 
under the Law of Return. As a, commentator on the Israel Nationality 
Law wrote: "Just as the notion of Israel as a Jewish State is inextric- 
ably bound up with the return of the Jews to the land of Israel, so 

Israel's nationality law, as a reflection of the prevailing ideology, 

25 

cannot be comprehended until this concept of returj. has been grasped." 

The World Zionist Organization-Jewish Agency (Status) Law 1952 proclai..is 

(Section 1) the same norm: "The State of Israel regards itself as the 

creation of the entire Jewish people, and its gates are open in accord- 

^26 

ance with its laws to every Jew wishing to immigrate to it." 

The debate on the nature of the Law of Return and on the philo- 
sophical and ' legal question of "Who is a Jew?"— a debate that has ac- 
companied the State of Israel from the very day of its inception and 
remains a nightmare for politicians responsible for the stability of 
Israeli government coalitions — is beyond the scope of this paper. 
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Abundant and authoritative literature is devoted to it, and the Supreme 

27 

Court has dealt repeatedly with the* matter* What is relevant to our 

subject is, of course, the question of whether the Law of Return is a 

discriminatory law, or if it is an example of affirmative action in favor 

of the Jews who immigrate to Israel* Gouldman, pointing out that the 

Nationality Law, based on the Law of Return, is open to the charge that it 

discriminates, on ethnic grounds, in favor of Jews, explains this by the 

fact ''that the Law cannot be divorced from its historic context* It is-' 

easier for a Jew to acquire Israeli nationality for the simple reason thatJ 

28 

Israel is primarily a State for the Jewish people *** 

Former Jerusalem Law Faculty dean Claude Klein, on his part, con- 
siders that the Law of Return is a mesure pref erentielle that cannot 
be considered discriminatory since it does not discriminate against 
any particular group* He considers the law consistent with the provi- 
sions of Article 1*3 of the United Nations Convention on the Elimination 

of All Forms of Racial Discrimination, and mentions similar measures 

29 

enacted by the Federal Republic of Germany and the Soviet Union* Former 

Justice Uaim Cohn also denies that thexLaw of Return can be seen as 

involving improper discrimination* There is no illegal discrimination 

when the granting of rights is based on qualities existing in one case and 

30 

absent in the other* 

This is the correct approach* Immigration and nationality laws 
are an area of legislation belonging to the exclusive do*^.ain of each 
national state* The privileges granted in Israel to Jews concerning 
immigration and nationality are obviously advantages, since they are not 
granted to non-Jews* They are not, however, illegal, since they do not 
impose restrictions on any particular group, race, or religion, and do 
not close t^e doors of the country to anybody* Non-Jewish prospective 
immigrants can be admitted, and obtain Israeli nationality by going 
through the procedures established by the law to that effect* There are, 
however , those who consider the Law of Return as "exclusionary" and 
reject the legalistic" arguments that disregard the social contexts and 
consequences of the law* 



120 



ERIC 



Accepting the view that the privileges granted to Jews by this 
legislation are not discriminatory, the question has still to be asked 
whether policies intended to foster the immigration of one given group 
fall under the definition of affirmative action. In the particular case 
of Israel, the wide spectrum of ,|ositivo measures in favor of Jewish 
immigrants was considered indispensable to permit the absorption of the 
newcomers, many of whom were in conditions of great distress, such as 
the immigrants coming from the DP camps in Europe and the majority of 
the orientals. All were exposed to the general cultural. and social 
shock that every immigrant experiences. 

32 

The notion of the State of Israel as a Jewish state found expres- 
sion in some legislative measures ot a symbolic or declaratory character, 
such as the laws on Nazi crimes, and the Martyrs' and Heroes' Commemora- 
tion Law. Other laws, also carrying an undisputed Jewish character, have 
concrete implications from the angle in which we are here interested, 
and contain provisions involving different treatment between Jews and 
non-Jews, some likely to fall under the heading of affirmative action or, 
in the view of others, under that of reverse discrimination. An example 
is a series of laws inspired by the Law of Return and related to the 
building process of the state, as already mentioned Laws on the World 
Zionist Organization and on Nationality, the 1953 Law on the Keren Kayemet 
Le-Israel, and the 1956 Law on the Kpren Hayesod. 

The different branches, subsidiaries, and dependent instruments 
of the Zionist organization and of the Jewish Agency provide Jewish 
immigrants— and only Jewish immigrants'^— with a diversified spectrum 
of benefits and advantages, including subsidies and loans to come to 
Israel, housing facilities and mortgages, help in order to obtain em- 
ployment, temporary accommodation in absorption centers, Hebrew courses 
and maintenance while taking them, subsidies for school expenses and 
higher education, and subsidies concerning health insurance and other 
advantages. These are further complemented by privileges granted by 
the state relating to tax exemptions, currency facilities, and other 
benefits involving a preferential status for Jewish immigrants. Most 
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of these advantages are temporary • Tax exemptions, for instance, are 
granted for the first years in the country and are gradually reduced 
within that period* Foreign currency benefits are also for given 
periods » 

All these privileges created social tensions and resentment, not 

only among the Arab minority, but also aunong Israeli-born or -^raised 

Jews not enjoying similar preferential treatment* In the last decade, 

the particularly generous benefits granted to immigrants from the Soviet 

Union have been denounced by spokesmen of groups of African-Asian origin 

as a memifestation of Ashkens^zi bias and \ protectionism » On the other 

hand, special soc.ial programs have been established by the Jewish Agency 

in favor of the disadvantaged strata,** **youth in distress,** and youth 

3 6 

from families **who immigrated from Asia and«North Africa*** 

The Arab Minority * The Arab minority in Israel is not a completely 
homogeneous group* Fok: the purpose of these pages, however, it is 
adequate to deal with the Arab minority as a whole, although the differ- 
ences between Arabs in general and the Druze or the Bedouins have to 

be kept in mind, and profound differences in the Israeli Arabs* self- 

37 

perception and their altitude vis-&-vis the State do exist*. 

The legal status of the Arabs in Israel has been described in clash- 

38 

ing terms* According to Smooha, Arabs are **a separate but unequal 

minority in Israel society,** an involuntary nonassimilating minority with 

a **continued cultural distinctiveness and>^social separation** determined by 

numerous institutional arrangements such as the law of separate religious 

commuTiities, the contiguous concentration of Arabs in a few major geocul- 

tural regions, separate localities and neighborhoods, separate schools and 

media, and the special Departments for Arab Affairs* Lustick considers 

39 

that the Arabs in Israel enjoy the status of '"separate but equal," and 
that the objective of the Israeli policies is to "control" the Arab 
minority, rather than to eliminate, integrate, absorb, or develop it. 
Stendel, a former deputy adviser on Arab affairs to the prime minister, 
claims that the principle of equal rights for the Arabs in Israel is well 
anchored in the general Zionist vision of the character of the Jewish 
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state, and "there can be no doubt about the equality of members of the 
minority group in the eyes of the law." 

4 It is generally accepted that the individual civil and political 
rights and the collective cultural rights of the Arabs in Israel are 
protected. Their right to a separate identity is preserved. They are, 
however, exempted, or excluded, from compulsory military service, with 
the benefits and shortcomings involved in this exemption. While this 
limitation avoids for the Arabs the risk of agonUing loyalty conflicts, 
it also shows the extent of suspicion that may be behind it. 

The standard of living of the Israeli Arabs has risen appreciably; 
an important middle class and an elite, have developed. On the other 
hand, with the increase of Palestinian nationalism, the Arabs in Israel 
have become more militant, and recent years have witnessed growing 
tension between Jews and Arabs, the origin of which is to be found both 
in the external political situation and the institutional and social 
limitations that are the consequence of the prevailing conditions. 

The Arab aspirations as a minority are not clearly defined. Obvious- 
ly, part of them aspire to the status of a recognized national minority, 
able to play a role in national policy-making and to have a decisive say 
in decisions concerning their own affairs, while achieving total equality 
in matters of modernization and distribution of resources. Others, how- 
ever, a minority, advocate greater social integration, although certainly 
not assimilation. At the other end of the political spectrum, there are 
those who reject what they call the "Zionist entity" and clearly advocate 
the liquidation of the State of Israel. 

Arabs are not eligible for projects channeled through the Jewish 
Agency and other Zionist agencies, and are also prevented from receiving 
benefits reserved for former members of the armed forces. Several commit- 
tees to consider ways of improving the condition of the Arab minority have 
been established by the ministries of the Interior, Education, and Cul- 
ture, the Prime Minister's Office, and the Knesset. Policies regarding 
the Arabs have certainly become more liberal than in the past, and situa- 
tions considered discriminatory have been alleviated. 
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The subject of aff Irmative ^ action has seldom come Into focus In the 

discussions on the Arab condition In the State of Israel. Complaints have 

been mainly against discriminatory situations, land expropriations, 

employment Inequality, and Inadequate control of the Arabs* cultural and 

42 

educational life. On a few occasions, however, affirmative action has 

been Included among claims or proposals Intended to Improve the situation 

of the Israeli Arabs, and the Hlstadrut Department for Arab Affairs did 

43 

recommend measures of affirmative action. Recently, the chairman of 
the Moslem Committee In Jaffa (the Wakf) put forward a seven-point pro- 
posal to that effect, ^Including, among measures In the field of housing, 
education, employment, and political life, a demand that ''affirmative 

action be applied to Arab candidates for university studies, as Is being 

44 

done for Sephardl candidates As we shall see later, this particular 

request Is being satisfied liberally In some cases. 

In general, special programs of affirmative action for Arabs have not 

been undertaken, until now, although some schemes. In favor of "under^- 

achievers" or to counteract white-collar unemployment among Arabs, have 

been launched. As explained by an authoritative source: "Israel's policy 

towards Its large Arab minority Is based on the concepts of democracy, 

nationhood, and cultural autonomy; therefore, a complete separate network 

of education has been developed for the Arab population, and educational 

services are provided In separate schools, where Arab children are taught 

In their mother tongue by Arab teachers. The curriculum Is the same as 

that of Jewish schools, but it Is adapted to the needs of the Israeli-Arab 

45 

community and based on Its cultural heritage*" 

As to higher education, an Association for the Development of Arab 
Education and Culture, based in Nazareth and supported by groups of 
friends abroad, recently applied to the Council for Higher Education 
for a permit to establish an Arab University. The request was denied 
on the ground that no additional university was needed in the country in 
the next years. The council took note, however, of the difficulties 
existent for Arab students in the transition from high school to the 
university and recommended a revision of the conditions of admission 
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of Arab students. The council also reconunended that the number of Arab 

students in the preparatory preuniver sity programs be increased con- 

siderabLy, and that the possibility of providing them with complementary 

studies in the universities and other institutions of higher education be 
46 

studied. 

Ashkenazi and Oriental Jews . As already indicated, the ideology 
of mizug galuyot , the integration of the exiles, was an essential com- 
ponent of the Zionist enterprise and*^ inspired many of the institutions 
developed in Mandatory Palestine and later in the State of Israel. The 
external threats against the existence of Israel also worked to strengthen 
the feeling of national unity. However, the ethnic, social, and cultural 
differences among the various immigration waves did not disappear, and 
tension originating in the grievances . advanced by the Oriental sector 
against the Ashkenazim is today a factor that cannot be ignored. 

It has been claimed,, that the absorption policies applied to the 
Oriental waves of immigration differed from the patterns followed relating 
to Ashkenazi immigrants, particularly in matters such as housing, concen- 
tration of immigrants in towns or neighborhoods, and employment • Accusa- 
tions of favoritism and discrimination have been advanced. Whether this 
is true or not, there is no doubt that Oriental immigrants qame handi- 
capped by their lack of technical and professional skills, lower cultural 
background, deficient sectorial organization, and fewer migratory options 
than Western immigrants. This would, of course, have its influence on 
the structure of the new society, engendering tensions between the SO'- 
called "first Israel" and "second Israel" and, from time to time, real 
conflicts, especially when origin, traditions, language, and other vari- 
ables overlap with seniority in the country, education, income, and place 
47 

of residence. ^ 

While at the primary-school level integration of Jewish ethnic 
groups in Israel is complete, a considerable gap remains at the secondary 
school and university levels. In regard to occupation, Jews of European 
origin are highly oyerrepresented in the most prestigious occupation 
categories, while people of Asian-African origin are overrepresented 
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among blue-collar and service workers, with a trend toward the closing 

Of the gap In the administrative category. This, ot course, results 

In a serious Income gap. Despite pronounced Improvement In the relative 

Standard of living of families of Asian and African origin, they are 

still In a dlsadvamtaged position compared with the overall average for 

Jewish families, thus being entitled to "a sense of underrepresentatlon In 

obtaining the rewards which the wider society has to offer." This "Is 

48 

undoubtedly a majQr source ^pp tension," expressed already In resent- 
ment and violence. "Unless a very deliberate and systematic program, wLth 
explicit goals and interim evaluation. Is adopted in order to counteract 

the structural trends," in the next decade there may be "even more caul^e 
49 

for concern." 

The dominating ideological trends within the Zionist movement and the 

majority of the political parties in Israel have worked against Oriental-* 

Ashkenazi separatism and division. However, there have been attempts to 

use ethnicity for political pusi^ses, such as, recently,^ in thb^ 1981 

elections and in the verbal incidents following the trial of an Oriental 

member of the government accused of ordinary offenses. The integrationist 

ideal of "One people, one language, one culture" ,is constantly voiced, 

without major differences In this respect between Ashkenazis and Or* * 

entals, or* right or left in the political spectrum. All the Israeli 

governments have proclaimed similar targets in this regard. Even the 

movements -intended to give expression to the feeling of discrimination 

on the part of the Orientals, such as the organizational attempts that 

followed the Wadi-Salib riots in 1959, and the Black Panther group in 

the 1970s, were conducted under integrationist slogans* In the late 70s, 

however, new. Oriental organizations, such as "Ohalim" ("Tents") , the 

Council of Jerusalem Neighborhoods, "Israel — That' s Me, " and to some 

extent^ the political party Tradition Movement-Israel ("Tami"), adopted a 

different line, stressing a separatist Oriental attitude. Some Oriental 

spokesmen have even pat forward the claim for a segregated Oriental 

economl(p development, based on an Oriental concentration of manpower and 
50 

resources. 
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In general^ however, although what some authors call ••subcultural" 
and folkloric variations have always been advocated. Oriental spokesmen 
have proclaimed support for ethnic integration, ethnic equality, and 
assimilation within the Jewish sector. The Sephardic and Oriental con- 
tributions are frequently stressed, or even overstressed, but there 
is no defense of separatism. The emphasis has been on rejectioji of 
discrimination, greater consideration for the needs of those allegedly 
discriminated against, compensatory programs, preferential treatment — 
in sum, measures to improve the condition of the disadvamtaged. This 
brings us now to the debate on affirmative action. 

Theoretical Discussion and Proposed Measures 

The discussion on affirmative action in Israel is reminiscent of 
the controversy on the subject that took place, and is currently taking 
place, in the United States, Great Britain, or Canada, There are, of 
course, differences related to the distinctive Israeli reality, particu- 
larly concerning problems of absorption of the massive immigration 
that followed the creation .of the state/ dnd matters of security. While 
the existence of inequalities ' between the Jews and the Arab minority, on 
the one hand, and between Ashkena\;i -^nd Oriental Jews, on the other, has 
frequently ^en pointed out, voicea. calling * for .programs meriting the name 
of affirmative action have only recently been heard. In a very early 
symposium on ethnic probletsa in Israel, organized in 1951 — a year when 
175,000 ^'immigrants/ ifcbout 70 percent of them Oriental Jews, arrived — there 
was almost no reference at all to programs of affirmative action. Thirty 
years later, (March 11, 1982), the Van Leer Foundation in Jerusalem or- 
gan ize'd' a iiymposium on the same theme. Included among the speakers were 

some,, of thli^participantS in the 1951 discussion. Only one of them now 

• 51 
raised, timidly, the question of affirmative action. 

In 1959, the Public .Inquiry Commission established to investigate 

the Wadi-Salib riots refeirred in its report to an "increasing tendency 

toward affirmative action for special and preferential treatment of 

Orientals. "^^ The army, as we shall see, already began compensatory 
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programs two decades ago, and so did the universities* But, in general, 

a serious discussion and concrete proposals on affirmative action are n 

a rather recent phenomenon and not ^ too generalized. Even while these 

pages are being written, at a long symposium on the increased polarization 

between ethnic groups, organized by a mass-*circulation newspaper with 

the participation of a group of social scientists, mainly of Oriental 

origin, the subject of aff.irmative action was completely ignored and y 
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the only reference to it was by some opposed to it. 

The Subject in the Specialized Literature . Ojx the whole, Israeli 

social scientists have not argued the case for affirmative action. 

Eisenstadt, acknowledging, of course,, that a significant portion of 

the poverty-stricken sectors belongs to the Oriental communities, takes 

the view that the problem o£ Oriental Jewry and that of poverty are f 
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two separate questions. Lissak, analyzing the patterns of protest 

among the Oriental immigrants, points out the existence of a movement 
that demands changes in the stratification structure, including **pressure 
to change the qualifications for senior appointments in the administra- 
tion, education and i:i the centers of political power," and **increasing 
impatience to shorten the way to key positions.** In the long run, he on 
believes, demands of this kind '*will be completely unnecessary, since the 
quantity and quality of' Oriental candidates for top positions in the name 

administration and in politics will constantly increase, even according to 

••55 ^ 

the most pessimistic prognoses^ 

lohanan Peres foresees an increase in the claim for equality of there 
opportunities, and advocates ••far-reaching steps to promote equality irty 
among ethnic groups, even at the price of clashing (temporarily) with the 
principle of distributing positions on grounds of personal merit. Only the 
living example of many members of a given ethnic group reaching pres-w 
tigious and successful positions is likely to provide the groups of Asian 
and African origin with the feeling that progress can be achieved. '•^^ 
Peres notes, however, that the broad opposition to "discrimination in 
reverse" should not be ignored. In addition to the general arguments of 
a pragmatic nature against affirmative action, in the case of Israel he 
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finds that it would clash with the need to increase technological stand- 
ards and preserve the competitive capacity of the state, in order to 
ensure its defensive capability. Therefore, it might be necessary to 
maintain seleptive criteria based on merit, regardless of origin, while 
developing at the same time compensatory action for members of the 
Oriental communities in the field of education. Such means would be 
preacademic courses in the army, the extended school day', broadened 
frameworks at an early age-level, and similar measures. All of these are 
examples of preferential isupport in the formation stages of members of 
disadvantaged sectors, and are steps already undertaken in Israel. 

Smopha advocates the redistribution of resources and opportunities 
"in order to redress past and present inequities and to avert unrest." 
He accepts that "non-dominant groups use," a«ong other means, "their 
identities as legitimate bases for group solidarity," but he does not 
ignore the shortcomings involved in an automatic approach to preferen- 
tial treatment: "Ethnic quotas prevent free competition . for power. By 
setting them too low, quotas become benign for the lucky few but work 
against the majority of ..Orientals. By confining them to visible, mostly 
non-executive, appointments, they become no more, than token measures." 
The conspicuous nature of the quotas established in some institutions of 
higher education and the long-standing Oriental quotas in certain politi- 
cal posts have the consequence of "appeasing the Orientals, concealing the 
token effect of these measures and inculcating the Ashkenazim with a sense 
of self-righteousness." 

In general, as said, there is little specialized literature dealing 
with affirmative action in Israel. A very recent volume containing a 
selection of already published as well as original essays concerned with 
the themes of migration, ethnicity, and community in Israeli society 
pays no attention to the subject, except indirectly when mentioning "the 
beginning of a gradual reformulation of the fundamental ideal of demo- 
cratic participation," or when arguing that "ethnic equality can be 
approached only if the deprived progress faster and at the expense of the 
privileged . 
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The Jerusalem Law School Discussion > A coherent .debate on affirma- 
tive action In Israel took place In July 1980, at the Faculty of Law of 

the Hebrew University of Jerusalem, In the form of ^a symposium devoted 

60 ^ 

to the memory of a student killed In war. A group of jurists and 
social scientists, led by the president of the university and the dean 
of Its School of Law, discussed the subject. A detailed proposal was 
submitted by Dr. Shimon ^Shetreet, advocating affirmative action In favor 
* of defined groups^ such as Oriental Jews, women, socially disadvantaged 
persons, and large feunllles. The suggestion Is to adopt legislation or, 
at a first stage, a mandatory public policy, based on special training 
programs for members of the affected groups and on preferential treatment 
for them, in matters concerning university enrollment, employment, ap- 
pointments in the public service^ and similar situations. ^ 

The prohibition of discrimination, now applicable only to govern- 
mental institutions, would be extended also to private bodies engaged 
in public services (education, public health, transportation), in all 
cases where there is a governmental or public Involvement in their activl- 
ties, such as funding or administration. Those bodlies would be expected 
to undertake training and/ori affirmative action programs. They would be 
under the obligation to collect data showing the relation between the 
distribution 9f jobs and positions and the composition of the respective 
population groups. The burden of proof that no candidates were available 
among the prefer rid groups would be on those in charge of the selection. 
An Authority to Ensure Egua:^lty would be in charge of implementing the 
program and drafting legislation at a later stage. It would have compe- 
tence to receive complaints, issue certificates giving credit for keeping 
the relevant standards, or declare that a body is not qualified to con- 
tract with the state or receive its support. 

The proclaimed aim of the proposal is equality in the result. 
Its philosophical underpinnings are the **serious mistakes^ made in 
the planning and implementation of the absorption of immigrants from 
Islamic countries, as well as the wrong cultural approach thab harmed 
the feeling of self-* respect and the public image of a large component 
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of Jewish society in Israel. Equality in the result would provide 
moral compensation for past injuries. The proposal rejects the customary 
arguments concerning lack of identity between victims of past discrimina- 
tion and those to be affected by the ney programs. The psychological 
element, n£unely, the importance of the improvement in the public image of 
all members of the disadvantaged groups, is emphasized. A new distribu- 
tion of power is likely to help those groups in general terms, in addition 
to the direct advantages for the immediate beneficiaries* While some 
social price will have to be paid for enacting programs such as the one 
proposed, that price will always be much more reasonable than the one 
to l?e paid by the perpetuation of the existent inequality. 

The discussion during the Jerusalem symposium did not depart consid- 
erably from the familiar arguments for and against affirmative action 
raised elsewhere, except in some respects relating to the particular 
Israeli reality. Abraham Harman, president of the Hebrew University, 
pointed out that every immigrant is a disadvantaged person who has to 
learn a new language, adjust himself to a new climate and to a new 
social behavior, and is thus in need of special treatment, in fields 
such as occupation, housing, and language. From an opposite angle, 
philosopher Yehuda Meltzer. rejected most of the grounds on which affirma- 
tive action is based, except the argtiment of self-respect. He minimized 
the value of affirmative action as a remedy, and advocated more far- 
reaching measures\, such as redistribution of wealth, taxation, and 
similar techniques! Law professor .Steven Goldstein expressed doubts 
as to the adequacy and justice of affirmative action, which is ^ ikely 
to stigmatize those receiving its benefits, in addition to its other 
shortcomings. 

Professor Eliezer Jaffe, a member of the prime minister's committee 
that studied the situation of disadvantaged youth in 1972, contributed 
statistical information contained in that committer's report: 64 percent 
of school beginners belonged to the Oriental community, but only 32 
percent of first-year students in high school were Orientals; at the 
university level, 12 percent of first-year students were Orientals 
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or their deacendants, but only 4 percent of graduates belonged to that 
cfroup, and only 2 percent of all recipients of doctoral degrees were of 
Oriental origin. Agalnet such a background, Professor Jaffe argued the 
case 'in favor of affirmative action in the education system. He prai^sed 
the experience of the Jerusalem University School of Social Work, to which 
we refer elsewhere. 

An economist , Professor Yor am Ben-Porat , stated that , in Israel , 
affirmative action was not relevant to matters of employment, particular- 
ly since the differences in remuneration are small, oscillating between 
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6 and 14 percent of the income in each profession. He opposed posi- 
tive discrimination in matters of admission to the university, seeing 
in it a danger for the more qualified among the disadvantaged groups, but 
strongly supported remedial preuniversity training, such as that provided 
by the Saltiel Centre referred to later. 

A strong case for affirmative action based on pragmatic considera- 
tions was finally made by Professor Reuven Yaron, who closed the discus- 
sion. Affirmative action is needed, in his view, whenever, as in Israel, 
there is an explosive situation caused by the overlapping of inequality 
and ethnic origin. 

The Discussion in the Press . The Israeli press deals frequently 
with intergroup relations. The application of measures of affirmative 
action was, however, rarely advocated. Recently, in September and October 
1981, the subject was discussed in the columns of the prestigious Haaretz, 
^ starting with a series of articles by Akiva Eldar under the general 
heading ''Ethnic Discrimination— Image and Reality.** The autl^or expressed 
misgivings concerning the possibility of launching programs of affirmative 

action in Israel, foreseeing a danger of legal actions on the part of 

63 

relegated Ashkenazis. He described the particular situation of the 
different ethnic groups, taking the view that tension is rather confined 
to the Moroccan subgroup. The absorption and integration of other com- 
munities such as Yemenites, Bulgarians, Iraqis, Tunisians, and Algerians 

64 

has been a considerable success, compared to the Moroccans. 
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One of the articles, containing an interview with Professor Moshe 
Lissak, discussed the impact and the use of ethnic tensions in the in- 
ternal political life of the country, particularly in the last elections, 
in the summer of 1981. Lissak also compared the trauma experienced by 
the Oriental immigrants with that, an even sharper one, suffered by the 
German Jews who came to Israel after Hitler.®^ The attempt to rewrite 
history, so as to add special emphasis, even quantitatively, to the 
role of the Oriental communities, was ridiculed by Eldar, who urged the 
avoidance of stereotypes and ethnic partisanship and an increase of mutual 
tolerance. At the same time, however, he acknowledged the existence of a 

feeling of "group injury" among Oriental Jevs, even those successful in 

, . , 66 
life. 

67 - 
David Zucker, in a comprehensive article, argued the case ror 

affirmative action, taking issue with Eldar 's approach. He denied, that 
intentional discrimination takes place. Israeli society does not put 
obstacles in the way to success of any person with talent or capacity. 
The problem is related to the fact that the so-called teunei tipuah 
("disadvantaged," "requiring fostering") belong to the Oriental communi- 
ties, and that only 8 percent of descendants of African and Asian immi- 
grants obtain their bagrut (high school matriculation) certificate, as 
opposed to 40 percent among the descendants of European and American 
immigrants. He did not accept the argument that the problem is essential- 
ly only of the Moroccans. 

A formal equality of opportunities, continued Zucker, is not enough, 
as the then minister of education Zalman Aranne claimed two decades 
ago, when he coined the term "State protectionism." In order to close 
the social gap, "real equality," or "equality in the result," should 
become the alternative to "equality of opportunities." In Israel, the 
aim of affirmative action should be to put an end to "the correlation 
between Oriental origin and heavy representation in the Ipwer echelons 

of income, low representation in prestigious schools and high representa- 

^68 

tion among disadvantaged sectors and urban area of low status." 
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There is no reason at all# he added, to claim that an administrative 
preferential treatment would lower the quality of Israeli society and 
its way of life. In any case, Israeli society should confront the dilemma 
between higher standards now, or social solidarity. A dynamic social 
policy is necessary, in addition to what time and mixed marriages can do* 
Moreover, time can also work against the interests of society. 

The press debate on affirmative action prompted a number of readers 

to react with sharp letters to the editor, criticizing the proposed 

program as being "^destructive** and its supporters' as being politically 
69 

motivated. 

Official Initiatives. Parliamentary action . In 1982 , the Knesset 
established a joint subcommittee of the Committees on Zjabor and Welfare 
and Education and Culture in order to study the feelings of alienation 
among the ethnic communities in Israel* The subcommittee held a number, 
of meetings with the participation of recognised experts in the field 

of ethnic relations. The whole spectrum of intergro^up relations within 

70 / 
the Jewish population was reviewed, and some consideration was also 

given to the subject of affirmative action. Mrs. Shoshana Arbeli- 
Almoslino M.K* raised the possibility of adopting progr€uas of preferen-* 
tial treatment to correct inequality giving priority to Oriental candi- 
dates, if properly qualified. Sociologist Rivka Bar-Yosef referred to the 
success of the university prograuns of affirmative actioa that facilitate 
the advancement of qualified students on, a basis of equality, without 

implying that a student has been admitted only because he or she belongs 

71 ^ 

to a certain group. 

The status of women . The profound social and cultural differences 
prevailing in such a diversified population a^ that of Israel, as weir 
as legal problems built into the family law/ system adopted by the state, 
are the backgroxind against which tho ^subject of affirmative action in 
connection with the status of women has to be considered. In 1975, the 
prime minister .appointed a Committee on the Status of Women, chaired by 
Ora NaiHir M.K. , which produced a report, published in 1978, and submitted 
a wide range of proposals contemplating the needs. of women, Jewish or not. 
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in all sectors of life. It included suggestions for the advancement 

of women. One recommendation was to secure for women 25 percent of "safe" 

places in the candidates* lists for the Knesset. 

Presently, there is an Office of Advisor to the Prime Minister 

on the status of women. Its head, Dr. Nitza Shapiro-Libai, who chairs an 

I.\ter-Mini6terial Committee on the Status of Women, dealt explicitly with 

the matter of affirmative action, adopting the view that "international 

instruments are all in favor of affirmative action to correct accumulated 

injustices and accelerate women's integration into all spheres of activi- 
7 3 

ties." The Inter-Ministerial Committee, at which the Ministries of 
Interior, Foreign Affairs, Labor and Welfare, Health, Commerce and 
Industry, Justice, and Education and Culture are represented, decided in 
1980 to urge all governmental departments "to act in favor of equality of 
opportunities for women in the governmental service and to bring about a 
better balance in the distribution of jobs between women and men in the 
service of the State." To that effect, governmental offices should adopt 
a program including giving "preference to the sex less represented" in 
certain jobs "during the stage of selection of candidates." 

In 1981, Dr. Shapiro-Libai submitted to the Committee on Labor and 
Welfare of the Knesset a proposal amending the draft Equal Opportunities 
in Employment Law, suggesting that the law should permit, although not 
make mandatory, "the. adoption of special temporary measures (called in the 
United States and in England 'affirmative action') in order to achieve 
more balance in the employment of women." The text read: "Temporary 
preference granted to one of the sexes in the admission to employment, 
election for, or admission to, professional training or professional 
advancement courses, when its purpose is to achieve a better balance in, 
the professional distribution and in the functional level of y/omen and 
men, will not be considered illegal." The proposed article was not 
incorporated into the law, adopted in 1981 and in effect since January 
1982. 

Measures in the field of education. The judiciary's role . Education 
is seen in Israel as a central factor in the achievement of national 
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goals. The narrowing of the socioeconomic gap and the advancement of 
Oriental Jews has therefore been considered one of the essential tasks of 
education since the early days of the state. The Compulsory Education Law 
of 1949, the. 1953 State Education Law, and the "Reform** introduced in 1968 
contemplated particularly the needs of the teunei tipuah ^ with the clear 
understanding that the immense majority of them were of African and Asian 
origin. Preschool programs, adult education, psychological and guidance 
services, special curricula, smaller classes, extra teaching hours, an^d a 
longer day, mainly in underprivileged neighborhoods, were intended "to 
compensate poor youth for deficiencies assumed by the authorities to be 
inherent in the home and community."''^ 

Among the devices conceived at an early stage were graded tuition 
fees, avoiding leaving back elementary schoo^ pupils, facilitating gradua- 
tion from elementary school to everyone, regardless of performance, and 
allowing pupils of Afro- Asian origin to be admitted to high school with 
lower scpres. in the 60s-, different "fostering" projects, such as the 
"grouping" system to permit advancement according to individual ability, 
were enacted, and in 1963, the Center for Disadvantaged Educational 
Institutions .was established. The most ambitious plan was probably the 
1968 "Reform," which divided secondary education into two stages, with the 
intention to better serve the needs of the disadvantaged sectors. To that 
effect, the selective achievement test governing the transfer from ele- 
mentary to junior high school was eliminated. The junior high school was 
supposed to become a period of observation and follow-up. In recent 
years, secondary education became free at all stages. 

The extent to which all these efforts have contribujted to closing 
the gap between Ashkenazi and Oriental youth is the subject of contro- 
versy, what an authority called a "positive discrimination policy"^^ 
seems not to have been enough to eliminate the gap in performance levels 
between the two major groups. "To the present, the percentage of adoles- 
cents entering the academic Lier of the educational system . . . remains 
heavily biased in favour of the Ashkenazi segment of the population . At 
the other end of the status ladder. Oriental youth are over-represented 
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in vocation programmes and among early school leavers. In training ado- 
lescents to fill various. positions in the Israeli economy, it would seem 
that the educational system has assumed an auxiliary function as gate 
Keeper, funneling middle-class Ashkenazi youth towards middle level and 

elite positions while certifying working-class Oriental youth to join 

76 ^ 
their fathers in blue-collar trades." According to the authors we are 

quoting, manipulation of the educational system in order to f.oster a 

redistribution of resources in society is an ill-conceived enterprise, 

since the socioeconomic gap remains essentially an economic and political 

problem. The school fails to close the gap and does not~compensa.te for 
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the disadvantages that many pupils bring from thAir homes. 

Nevertheless, the Ministry of Education continues to adopt separate 
budgets in order to "advance the weaker sectors of the population," 
with a view to "a) limiting the educational gap between communities and 
weak sectors of society, through activities for the advancement of 
teunei tipuah with an achievement potential; b) enlarging the proportion 
of members of the Oriental edot and members of weak social sectors among 
the matriculation recipients; c) developing ways of advancement which 
should permit teunei tipuah students with an achievement potential to 
make gradual progress from the early stages in high school to the end 

of matriculation tests." Family size, housing density, educational 

78 

levels, and similar criteria determine where to apply these programs. 

An interesting and successful program based on tutoring of teunei 
tipuah by university students, known under the name of Perah , was estab- 
lished jointly by the Ministry of -Education, the Jewish Agency, the 
Students Organization, and all the universities. It serves Arabs (about 

100 among 900 beneficiaries) as well as Jews, and the notion of teunei 
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tipuah is based on the Ministry of Education criteria. 

It is in the field of education that we can also find some in- 
dications of the Israeli judicial approach to problems of equality 
and the social gap. We have already pointed out that the role of the 
Israeli courts in these matters has been limited, mainly because of the 
system of parliamentary supremacy prevailing in the country, as well as 
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the absence of an equality provision in an enforceable written constitu- 
80 

tion. One of the areas in which the Israeli courts have had oppor*- 

tunities to express themselves is on matters of parental choice regarding 

residence or geographic qualifications for schooling. In a well-known 
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case, Kramer v. the Municipality of Jerusalem i. a group of parents 
filed a petition in the Supreme Court sitting as a High Court of Justice 
to have declared invalid, the policy of enforcing the 1968 reform, which 
would imply for their children the need to change schools. The three 
justices who heard the case rejected the petition, acknowledging the 
weight of society's interest in a reform expected to produce social 
integration, as opposed to the rights of the parents. 

Justice Etzioni, who was chairman of ^ the committee that^ investigated 
the Wadi-Salib riots, justified the special benefits granted by the 
Ministry of Education to disadvantaged students and the measures intended 
to enlarge the number of such students in higher institutions* Quoting 
conclusions of the mentioned committee enumerating the objective factors, 
not related to personal conditions, that prevent the* weaker groups from 
enjoying equality of educational opportunities, he pointed out that 
society is entitled to limit basic rights of the citizens for security 
or for social reasons, as part of **a policy aimed at raising the scholar* 
ly and educational level, and at deepening and accelerating the process 
of social integration of those belonging to different, ethnic and social 
groups . " 

The Court's approach in Kramer was not an isolated instance. The 

Supreme Court confirmed it in several more recent cases, also related to 
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the question of society's right to restrict parental freedom of choice* 
If this orientation is to prevail, one might conclude that it could be 
made extensive also to cases of affirmative action, if brought before the 
courts. The obvious question is how far would the Israeli judiciary be 
inclined to go in their societal approach if programs of affirmative 
action would afreet individual interests* In the present circumstances, 
when adopted measures are limited and do not clash with such interepts, it 
seems premature to deal with hypothetical situations. 
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Admission to universities . Israeli universities have developed 
special preacademic courses for students identified as teunei tipuah 
or coming from so-called "underprivileged areas" ( ezorei metzuka ). In 
general, these programs deserve to be described as affirmative action, 
avoiding at the same time the controversial issues involved in the 
establishment of "quotas" and the introduction of elements implying for 
future graduates the stigma of beneficiaries of differential treatment. 

In 1963, the Hebrew University of Jerusalem created the Joseph 
Saltiel Centre for Pre-Academic Studies®^ with the purpose of enlarging 
the proportion of members of the Oriental communities and of families 
in "distress," mainly of Asian and North African origin, in the higher 
education institutions. In view of the initial success, the scope 
of the program was widened in 1969 to include demobilized soldiers, 
members of the non-Jewish minorities, and new immigrants. The criteria 
for admission are based on the students' economic and social background, 
their matriculation scores, entry examinations, and a personal interview. 
The economic and social background is determined by elements such as 
size of the family, income per capita, education of the parents, area 
of residence, schools attended, country of origin (also of the parents), 
and housing conditions. The center provides tutoring and controls 
the students' performances. After completing the program at the center, 
students apply for admission to regular studies solely on their merits. 

Since 1978, the School of Social Work of the Hebrew University 
has undertaken a successful scheme. It reserves 20 places, among 120, 
for "opportunity needed" students. Such students score below the re- 
quired marks but are considered eligible if they are adequately moti- 
vated and respond to the Ministry of Education's definition of teunei 
tipuah . Up to now, the three-year project has involved 70 students, 20 of 
them Arabs (the general figure of Arab students in the School of Social 
Work is about 8 percent). Tutors, maintenance subsidies, and scholar- 
ships for the selected students are provided by interested factors. 
While there are no final results as yet, the provisional conclusions are 
highly satisfactory: there is virtually no difference in the performance 
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of the selected and tutored students as compared with the regular ones, 
and the gap between both groups has declined steadily after each stage 
of the program. 

Tel Aviv University—which a few years ago abolished a system that 
secured a given number of places for Arab students, after it was felt 

that it was not needed anymore — has established a preparatory program for 
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students from "underprivileged areas The determination of such 

**underprivileged areas** is based on socioeconomic considerations that 
clearly overlap membership in the Oriental sector of the Jewish popula- 
tion. The program is open for Jewish as well as Arab students. The 
students undergo a psychometric test and are admitted provided that, 
despite their insufficient marks, they show reasonable possibilities of 
success. Experience proves that 80 percent o'i those passing the prepar- 
atory program successfully have the same chance of success' at the univer- 
sity as students entering normally. 

It is expected that in 1982, up to 300 students will have passed 
through this program. No difference at all is regarded as existent 
between those completing the program and those admitted to the university 
on the basis of a normal bagrut certificate. The schools or departments 
considered more selective or difficult (e.g.^ engineering, law, medicine) 
are expected to admit ••underprivileged areas" students who are below 
'whe minimum standard but close to it, the respective numbers to be 
decided by the Admissions Committee of each school or department- The 
respective departments will follow the achievements of each of these 
students in their first year of studies* In order to compensate the 
alleged disadvantages of students from "underprivileged areas'* with regard 
to the contents of the psychometric test, special guidance will be 
given in advance. 

Haifa University established a Unit to Bridge the Gaps, supported by 
the World Sephardic Federation and the Department for Sephardic Communi- 
ties of the Jewish Agency. Its aim is to close the social gaps by stimu- 
lating higher education for residents of the so-called development towns 
and distressed neighborhoods in the major cities. The activities of the 
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unit include participation in a program initiated in 1974 for the advance- 
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ment of local leadership through university education. Among the 

projects of the unit, several relate to the study and promotion of the 

cultural tradition of the Oriental communities. 

The army programs . From its very inception, the Israeli Defence 

Forces (IDF) worked for the integration of all parts of the population. 

A faithful reflection of the majority of S9ciety (as explained, most 

Arabs do not serve in the army) , the IDF enjoys the advantages of its 

general prestige, and its role in the life of the country goes far beyond 

its purely military aim. During the long period of military service — 

three years for men and two for women — in addition to yearly reserve 

duty, the Army has, and uses, the possibility of molding the character 

of a soldier in many ways. In the field of education, the Army organizes 

courses in Hebrew, compulsory courses to complete elementary education, 
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and optional secondary education. 

An important program, particularly relevant to our subject, is the 
Center for the Advancement of Special Populations (Makam, in the Hebrew 
acronym). In the past seven years, this center has developed a number of 
forced-pace remedial programs in favor of draftees with less than a 
complete elementary education or with other problems, including a crimi- 
nal past. The program implies a "painstaking approach to every individ- 
ual soldier, through extended basic training, vocational training and 
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initial supervision in the unit to which he is eventually posted." 
It includes home visits, search for candidates at the induction center, 
use of special soldier-teachers, permanent follow-up and cooperation 
with the Ministry of Labor and specialized educational institutions, with 
a view to providing the soldier with a concrete trade. At least on 
the vocation and motivation levels, the Makam program deems to have 
achieved considerable success* 

General Raphael Eytan, chief of staff of the IDF, defined the aim 
of this program as "the raaximum advancement of each soldier belonging 

to the weaker populations, with due consideration to the needs of the 

90 

Army and to the needs of society as a whole." The term -weaker 
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populations** Is interpreted by Roumani as corresponding in its immense 
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majority to Orientals. 

Another relevant program developed by the IDF is the university- 
preparatory course designed primarily ••for Orientals with matriculation 
certificates who have not obtained the minimum grade required for the 
competitive university examinations." Oriental youths are accepted for 

the IDF's premilitary vocational training schools even if they have 
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not completed the general requirements. 

While undoubtedly the IDF upgrades the Oriental sector, Roumani 

considers that it does so by only one level, and therefore does not 
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bridge the gap. The army ••contributes more to the Oriental's over- 
representation in the •construction, industry and trade • category than to 
his entrance into the •liberal professions, bureaucracy and business. ••* 
The university-preparatory program does i>repare .Orientals for the competi- 
tive entrance exiuninations and increases their chances of graduating. 
Roumani concludes that in order to permit a greater number of Orientals to 
compete with Ashkenazis as equals, •'discrimination in favor of Orientals 
is essential not only to arrest the gap but also to accelerate the pace of 

OA 

national integration. •• 

Project Renewal . Project Renewal, announced by the prime minister 

of Israel in 1977, was conceived as a program intended to improve the 

situation of 69 ••distressed^^ neighborhoods in Israel, with the close 

participation of Jewish communal institutions all over the world. The 
95 

project, jointly managed by the government and the Jewish Agency, with 
the cooperation of local residents and communities, includes a diverse 
range of activities, special training and education of residents of the 

involved neighborhoods, vocational training for youth, after-school 

c 

activities, self-help programs , day-care centers, health services , 
employment, housing, cooperation with the Unit to Bridge the Gaps of 
Haifa University, etc. 

The relevance of this ambitious program to the problem of the social 
gap within Israel, and to the different initiatives that might fall under 
the heading of affirmative action, cannot be denied. On the other hand. 
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it is still too early to judge the results of Proj<fCt Renewal, the object 
of an ongoing controversy in the Israeli media. 

Large families* The overlap between ethnic background and size 
of family has been frequently pointed out by observers of Israeli society. 
Measures in favor of large families have been advocated and enacted. 
There is a proposal for a Large Families Law aimed at "anchoring in law, 
under one statutory roof, all the benefits and rights of large families' in 
the areas of housing, income-maintenance, education, leisure-time, and use 
of public utilities. 

De Facto Preference in Politic s. A description of measures under- 
taken in order to improve the position of Oriental Jews in different areas 
would be incomplete without a reference to the situation prevailing in 
the political parties, an almost exclusive source of power in Israeli 
public life. There is no room, in this respect, to speak about a coherent 
or formally agreed policy. Most parties, particularly in the light of the 
experiences of 1977 and 1981, have shown great sensitivity regarding the 
claims of discrimination on the part of Oriental Jews. Both major parties, 
for instance, advanced to the second spot on their lists candidates 
belonging to the Oriental sector. It is accepted that, for years, a more 
or less stable proportion of places in the lists of candidates— about 30 
pe.ce„t--has been reserved for Orientals, i^pl.in, a sort of infor^l 
quota. 

One of the arguments in favor of changing the electoral system in 
Israel is that the adoption of reorional representation would increase 
the share of qualified Oriental spokesmen and would widen the involvement 
of the Oriental communities in political life.^® In any case, readiness 
to give adequate expression to the ethnic element in the electoral efforts 
of all groups is an important factor in Israel today. Concerning the Arab 
sector, the situation is different due to reasons pointed out before. 

Relevant to this subject are the resolutions adopted by the Commit- 
tees on Education and Social Equality of the Labor Party, at the* 1981 

National Convention, favoring the enactment of programs of affirmative 
action. 
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Conclusions 

The State of Israel is entering its 3Sth year of life. It is a 
state whose existence is threatened from the outside by those who do 
not recognize the legitimacy of its raison d'etre ^ namely, the ful- 
fillment of the Zionist program through the establishment of a Jewish 
state. This program involves (1) a promotional state policy in favor 
of Jewish immigration and advantages for those immigrants; (2) a par- 
ticular and delicate situation for the nonassimilable Arab minority within 
Israel. 

The Jewish majority, while strongly united by historical, religious, 
and cultural elements, as well as by the external dangers, is confronting 
internal tensions, engendered by a profound change that took place in its 
demographic structure in the years that followed the creation of the 
state. A major element in that tension is the feeling existent among the 
Oriental sector of the population that it has been the victim of injustice 
in the process of absorption and integration and is therefore entitled to 
compensatory measures. While the conviction of being one nation and the 
desire for integration are virtually common to all Israeli Jews, members 
of the Oriental community are demanding special treatment to gain material 
equality, and steps intended to strengthen its differentiation and iti^ 
self-*asser tion . 

Against this background, a discussion on affirmative action is now 
taking place. It is mainly related to the area of Ashkenazi-Oriental 
tensions and only in a limited way to the Arab minority. Although the 
subject was mentioned as early as the 50s, it is only in the last years 
that the debate has become significant, involving universities, the 
specialized literature and the press, and, to a lesser extent, the parlia- 
ment and governmental agencies. 

Those justifying prograuns of affirmative action invoke, in essence, 
the same arguments used in other parts of the world, and so do those 
opposed to .them. Differences characterizing the particular Israeli situ- 
ation have been stressed, however, by advocates of both views. Orientals 
are certainly not a minority in Israel; Arabs are not a minority whose 
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situation can be compared, for^ instance, to that of the /Hispanics or 
blacks in the United States. Security is an element^ of \^trapst importance 
in Israel, nonexistent elsewhere. Immigration plays a role in Israel not 
comparable ' to other countries. Hence, the singularity of the Israeli 
exx>erience. 

It is in the framework of that experience that some measures have 
been proposed, and some steps taken. Unlike in the United States, the 
matter has been kept at a lovlf profile in Israel. It certainly has not 
achieved a public impact jsimilar to that of the well-known judicial 
decisions in the United States. A major area where policies of affirma- 
tive action were enacted was, according to some views, the special bene- 
fits for Jewish immigrants, in accordance with the aims that, brought into 
existence the State of Israel. Except indirectly, the subject has almost 
not been .'related to the field of ejmploymlpnt . In questions of education, a 
diversified range of compensatory measures in favor of teunei tipuah , 
"disadvantaged" students coming from ezorei metzuka , "underprivileged 
areas," hac* been adopted. A policy of affirmative action is being applied 
in the universities^ for Jews and Arabs, but "quotas" have not been 
established. There have been concrete proposals concerning the status of 
women. The Army is implementing a program in favor of the weaker sectors, 
which overlap the Oriental population. 

Intergroup tensions are a serious problem in Israel. But in view of 
the developments, in the Arab sector as well as in relation to the Jewish 
population of Oriental origin, one is inclined not to overstate the role 
of measures of affirmative action as 'a major component in future "policies. 
Such measures can, however, be one possible way of solving difficulties 
and, certainly, become ' constructive steps toward the amelioration of the 
situatipn of sectors in distress and an important psychological factor in 
the promotion of feelings of self-respect and dignity among those con- 
sidering themselves, rightly or wrongly, the victims of injustice or 
discrimination . 
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1. TThe term "Zionism" originated in the word "Zion," which became 
a synonym 'for Jerusalem, expressing the "yearning of the Jewish people 
fqr its homeland," Eretz Israel or Palestine. Since the 1890s, it is used 
as denoting the .purpose of modern political Zionism. Cf. Encyclopaedia 
Judaica , v&l. 16, Jerusalem, Keter .Publishing House Ltd., 1973, p. 
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Lacqueur, A History of Zionism , London, Weiden.feld and Nicolson, 1972. 
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vol. Ill, Princeton, Princeton University Press, 1974, p. 3. 
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Government Yearbooks , Jerusalem, Center of Information, 1980/81 and 
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stitutional Law of the State of Israel ), 2nd edition, Tel Aviv, Schocken 
Publishing House Ltd., 1974, particularly pp. 16-30. 
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CERD/C/61/Add.l/Rev.l, p. 3. Cfr., i.a., Ziv. v. Gubernik (1948), 1 
Piskei Din ( P.D . — Reports of the Israeli Supreme Court) 85, 89; Kol Ha 'am 
Co. Ltd. V. Minister of the Interior (1953), 7.P.D., 871. 

10. Cfr. Claude Klein, Le Caractere Juif de I'Etat d' Israel , Paris, 
Cujas, 1977, p. 14. 
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Making^ •• o2j_cit^, p. 100, - 
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22. Cfr. Judith Bernstein and Aaron Antonovsky, "The Integration of 
Ethnic Groups in Israel," Jewish Journal of Sociology , London, vol. XXIII, 
no. 1, June 1981, p. 9. 
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24. Section 1 of the Law of Return. For its text, as amended. Laws 
of the State of Israel ( L.S.I . ) , Jerusalem, the Government Printer, vol. 
4, p. 114, vol. 8, p. 144, and vol. 24, p. 28. The authorized English 
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Inunlgratlon of Jews# and oleh (plural: blim ) means a Jew Inimigrating into 
Israel.^ Literally, amya means "ascension," stressing the centrality 
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INTERNAL COLONIALISM AND POLITICAL ENGINEERING IN THE SUDAN 

i 

Dunstan M. Wai 

!•* Introduction 

^ 

s The Sudan is a typical embodiment of all the identifiable character- 
istics of developing societies: in its complex ecological contrasts, in 
its multiracial and multiethnic groupings, in its variety of systems of 
life, in its intense and yet empty ideological associations # in its rich 
natural resources and yet with raunpant, naked poverty, in its lack of a 
dynamic, focused, and visionary leadership, in the absence of institu- 
tionalized polity and in its high index of 'political instability. But 
the most fundamental problem facing the modern Sud^ese state since its 
creation is the Af rican-Arab schism. This conf lictual cleavage has more 
often than not shaped political discourse and alliances between powerful 
ruling cliques* 

In this essay, we shall not focus on *the sources and intensity of 

1 ■ ^" 

•the African-Arab conflict in the Sudani Of relevancy to us here are 
the specific policy priorities designed to respond to t^e dichotomoas 
duality of the Sudan as reflected in the social, racial, cultural, and 
religious differences, and economic disparities between the IJorth and 
South. We shall examine the Addis Ababa Peace Accord as an institutional 
conflict regulatory mechanism. This analysis will be preceded by a brief 
overview of the social, economic, and political environment. 

II. Social, Economic, and Political Environment 

The Sudan is the largest territorial unit in the continent of 
Africa, covering a total area of approximately 1 million square miles. 
Within this huge area, there are extreme variations in climate, soil, 
vegetation, as well as in ways of life. Aside from the complex ecologi- 
cal ^contrasts, the Sudan can conveniently be divided into two geographi- 
cal zones: desert in the North and tropical savanna grassland in the 
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South* The country lacks an integrated transportation and communication 
network, making travel difficult, thereby compounding problems of govern- 
mental penetration* Racial, ethnic, cultural, and religious cleavages 
characterize power contests, and constitute some of the salient factors 
that account for much political instability in that part of Africa. The 
country has two distinct peoples with differing value systems: the Arab 

and Arabized Sudanese in the North, and the Nilotic, Nilo-Hamitic, Bantu 

2 

(Sudanic) Sudanese of the South. 

Although Northern Sudan is made up of several ethnic groups with 
various modes of social and economic systems, the people are unified by 
the Islamic religion and the Arabic language into a distinctive Arab 
culture and identity. Islam in the Northern Sudan, as in all Moslem 
communities, is more than a religion. It is a complete way of life. ijt 
regulates every aspect of a Muslim's life by insisting on adherence to 
the five pillars of faithj witness, prayer, fasting, charity, and pil- 
grimage to Mecca; and, besides this, it provides for the governance of 
every Muslim community. After centuries of peaceful as well as aggressive 
Arab contact and infiltration across the Red Sea from Arabia and inter- 
mittent conquests and penetration from the north by way of Egypt, the 
Islamized Sudanese are now very largely Arabic in their culture. They 
believe and feel they are Arabs, they behave like Arabs, and they think 

they should, and in fact do, identify themselves with the Arab world; and 

3 

therefore they must be considered as Arabs by heredity or acculturation. 

On the other hand, the Southern Sudan is composed of Africans: 
Nilotics, Nilo-Hamitic, and Sudanic, each of whom falls into a number of 
subcategories. These subcategories are ethnic groups with differencer, in 
tribal cultures and modes of living reinforced by linguistic and religicujj 
differences. But whatever these differences are, the people of the 
Southern region consider themselves Africans and are very different in 
their attitudes toward the universe and in their value syste^^s from the 
Arabized Sudanese of the North. The history of hostility, hatred, and 
conflict between the North and the South has also deepened and exacerbated 
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the differences between the two peoples , thereby making national integra- 
tion a complex and difficult problem* 

The two disparate regions of the Sudan were hostile enemies prior to 
colonization of the country • The Northern inhabitants tried unsuccess- 
fully to estaolish colonial rule in the South. They did, howevex r carry 

4 

out slave rampages, which have left deep historical memories. The an- 
tagonism between the two regions of the Sudan was realized by the Anglo- 
Egyptian Condominium regime that accordingly established two separate 
administrative units, one for each region • But whereas social and econom- 
ic services were launched and developed in the North, the South was 
treated as, and indeed it remained, a human zoo. Prior to the imperial 
withdrawal, the South protested against schemes aimed at territorial 
integration with the North. British interests in the region dictated that 
the new Sudanese state would include the two regions* Southern troops 
mutinied against their new Northern officers and in protest against the 
handing over of the South to the Northern Arab Sudanese who were success- 
fully wrestling power from the departing Anglo-Egyptian colonial officers* 
With the help of the British Royal Air Force, the Northern Sudanese 
occupied the South militarily, and African-Arab relations in the Nile 
Valley assumed a new level of hatred and confrontation. The North be- 
lieves that the South must be assimilated into the Arab fold by all 
conceivable means. In pursuit of such beliefs, they regard and treat the 
whole country as an integral part of the Arab world. This is what led 
Arnold Toynbee to observe that "the Northern Sudanese are masters in the 
Southerner's house as well as in their own. They are trying to make up for 
lost time. They are trying to assimilate the Southern Sudanese to the 
Northern way of life — an attempt that they were debarred from making under 

the British regime. This Northern Sudanese reaction is natural, but it is 

5 

SI' sly wrong, and this both politically and morally." 

The North monopolizes and controls critical policy-making institu- 
tions in the. Sudan, and before the Addis Ababa Peace Agreement, Northern 
Arab values were imposed on the Southerners by use of force, giving 
the political system an internal colonialist character. Apparently, 
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internal colonial mechanisms have now been developed to maintain Northern 
hegemony in the echelons of power • 

The economy of the Sudan is mainly agricultural; one-third of the 
total .land area (87 million hectares) is suitable for crop or pastoral 
production. At present, only 10 percent of it is utilized effectively. 
In the Northern region, the White and Blue Niles provide an abundance of 
water, which has enabled the Sudan to develop the largest irrigation 
system in Africa. Although it is one of the world's poorest countries 
(per capita income of $290 .00 ), it is the world's main producer and 
exporter of long and extr along staple cotton (provides 60 percent of 
exports), and the world's main producer and exporter of gum. Agricultur- 
al potential has made it a possible major producer of food for the Arab 
world. So valuable minerals have been found in large-enough quantities to 
be exploited * economically. And unlike some developing countries, the 
Sudan is very sparsely populated (with approximately 16 million people 
only); hence, there is no population pressure on the land presently 

developed. But it suffers from uneven development within the community as 

7 

a whole as well as between the North and the South. There are also 
differences between the economic structure of the rural people — from 
nomad, camel, or cattle-owning tribes to the subsistence farmers. There 
are wide variations in the degree of literacy and sophistication through- 
out the country. 

The South is the least-developed region of the Sudan; per capita 

income is about half that of the national average and perhaps only one- 

8 

quarter that of the more prosperous provinces of the North. It is 
relatively neglected in the provision of public services: with over 
25 percent of the population of the country, it has little more than 10 
percent of dispensaries and dressing statistics; a similarly small per- 
centage of post and telegraph offices; only 5 percent of bank branches, 
a proportion of children in school less than half of the country as a 
whole (the ratio of registration for schools in the Southern region is 
only 8.2 percent in primary schools, 5.6 percent in junior secondary 
schools, and 4.2 percent in senior secondary schools) • Communications 
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are poor and much of the South Is cut off from the stream of progress 
In the rest of the country* 

The Sudan has witnessed its leadership shift back and forth between 
civilians and the military* There has been a high turnover of political 
leadership, both civilian and military. Those most involved in power 
rivalries and political competitions are chiefly persons of relatively 
high socioeconomic status, and they are the Arab Sudanese, who are con- 
centrated in North-Central Sudan. The geographical concentration of this 
group around the seat of power in Khartoum has helped them to dcxninate 
the whole state apparatus, notably the political and educational systems, 
the administration, and the private and public sectors of the economy. 
The Arab dcxninance is clearly demonstrated by the fact that all the heads 
of government the ^udan has had since independence are of Arab origin. 
They live predominantly in the urbam centers, where they monopolize the 
resources for political participation. 

Loyalties in the Sudan tend to be limited and local — to the family, 
the tribe, and the religious order. The lack of viable and cohesive 
institutionalized polity to provide procedures to be used for resolu- 
tion of political disputes and to provide a fair means of political 
participation has produced a high frustration index among the elites. 
This elite frustration coupled with excessive lust for power has been 
racuiifested by^ both civilian ari militeury elites in various attempts to 
capture power, and thereby establishing a high incidence of political 
instability. 

As in the case with many transitional societies, the political sphere 
in the Sudem is not sharply differentiated from the spheres of social and 
personal relations. For instance, among the most powerful influences of 
the traditional order in the Northern Sudan, where political power is 
concentrated, there is a persistent survival of a pattern of political 
relationships largely determined by the pattern of social and personal 
relations, with the inevitable consequence that political struggles tend 
to revolve primarily around issues of prestige, status, influence, and 
personality and not around questions of alternative courses of policy 
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action. Political parties in the North represented the subsystems and 
personalities of particularly influential individuals. 

The $udan is a disconsensus society partly because of its racial, 
cultural, and ideological pluralism, and partly because there i^ a great 
lack of trust among the civilians and the army elites. The political cul** 
ture is marked by suspicion, jealousy, disrespect, and contempt. There 
has been a succession of f reebooting praetorian regimes concerned with 
enjoyment of the perquisites which come with seizures of power. The con*-* 
sequent inability of many regimes to provide either a framework of order 
or welfare leads to diminution of support, frustration, and instability. 

Although there is at present only one legally recognised political 
party in the Sudam, four rival ideological groups can be identified: 
( 1 ) the Nationalists ; ( 2 ) the Muslim Brothers and Sectarians; ( 3 ) the 
Communists; (4) the Pan-Arabists. 

The Sudanese Nationalists believe in a secular state, and they 
profess socialism (somewhat diffused) and favor a policy of friendship 
with both the African and the Arab neighbors. The Muslim Brothers and 
other militant sectarians (Ansars and Khatmiyyah) woul^d like to turn the 
Sudan into a purified Islamic state, and they favor close relations with 
the conservative Arab states* For the Muslim Brothers, the non^Muslims in 
the Sudan must be converted to Islamic faith by all conceivable means. The 
Sectarians believe in an Islamic constitution and they would like their 
respective leaders to rule the country. The Communists are split between 
a pro^Moscow fraction and one closer to Arab socialists, both basically 
sharing the same views as the Nationalists about greater coo£>eration with 
non-Africa. They advocate state control of the "heights of the economy.*' 
The Pan-*Arabists are opposed to an Islamic constitution, and argue that 
theocratic institutions are inadequate to cope with the problems of 
nation-building in the Sudan. They give high priority to the Arab cause 
and to active involvement by the Sudan in the Arab war against Israel. 

The above survey shows that there are at least six major problems 
that face the Sudan and its successive governments. First, the hur^e 
size of the country with its underdeveloped inf rabtructure, its poor 
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transportation and communication network, has not been a blessing* 
Second, the African-Arab schism is a fundamental cleavage that besets the 
Sudan* This sharp cleavage must not be equated with the issue of ethnic 
dysfunctionality that is prevalent in other areas of postcolonial Africa. 
For, although many countries in Africa are struggling with the problem of 
national integration, few have the pronounced differences of race, cul- 
ture, religion, or values, wM^h have been reinforced by differences in 
economic and social conditions and by naked political force as exists in 
the Sudan. Third, the Sudan has limited economic resources— its agricul- 
tural potential is enormous but it lacks the capital to develop it without 
outside assistance, which has not been flowing regularly. Its economic 
policies have not reflected the problems that the masses of the population 
face, and consequently the country suffers from uneven development. 
Income inequalities are large and have consistently reinforced social 
stratification patterns. Fourth, the Sudan has not had a constitution for 
the greatest part of its two decades of independence. The issue of what 
type of political system the country should have has been a contentious 
o le among the elites. No viable political institutions have hitherto 
evolved, and political participation remains limited and controlled. 
Freedom of speech and of dissemination of- information is limited to the 
only existing political orgemization, the SSU« Fifth, proliferation of 
ideological groups has contributed to elite instafiility in the quest for 
political power and influence. Sixth, the Sudan has not been blessed with 
a dynamic leadership to confront the crucial issues of nation- building. 

Such then are the problems that ^any government in the Sudan has to 
face. On coming to power, each successive regime has claimed that it 
would attempt to solve these problems with more practiceible policies 
and strategies than those pursued by its predecessor. Their records do 
not validate their claims. 

III . Political Engineering: Regional Autonomy and Territorial Unity 

The military confrontation between the North and South reached a 
stalemate in the late 1960s when a new regime of young .military officers 
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in the NortJi usurped power through a coup. Most of the members of the 

new regime had served in the South and had come to the conclusion that a 

military victory over the Southern Sudanese was a farfetched idea. Hence, 

they launched a movement of political engineering that subsequently led to 

9 

a suctffessful peace conference in Addis Ababa, Ethiopia, in March 1972. 

The Addis Ababa Peace Accord preserves the territorial unity of 
Sudan but grants specific powers and functions to the Southern region- 
Legislation in the South is exercised by a People's Regional Assembly, 
members of which are elected by Sudanese citizens retiiding in the South 
through direct secret ballot. The members of the Regional Assembly 
in turn elect one of their colleagues as speaker. Legislative authority 
in the South rests with the Regional Assembly, and areas under its power 
for legislation include "preservation of public order, internal security, 
efficient administration, and the development of the Southern region in 
cultural, economic, and social fields." Regional legislation must, 

\however, conform with national plans. Functions that are exclusively a 
preserve of the central government and are, therefore, outside the juris- 
diction of both the People's Regional Assembly and the High Executive 
Council (HEC) include "natural defense, external affairs, currency and 
coinage, air and interregional river transport, communications and tele- 
communications, customs and foreign trade except for border trade and 
certain commodities that the regional government may specify with the 
approval of the central government, nationality and immigration, planning 
for economic knd social development, educational planning, and public 
audit." The prime responsibility for development planning, plan imple- 
mentation, and the provision of public services rests with the Southern 

y^Regional Government and with the provincial and local governments. 

Business is conducted in the Regional Assembly in accordance with 
rules of procedure that are laid down by the assembly during its first 
meeting. The Regional Assembly has the legal authority to elect the 
president of th*i regional government (chairman of the HEC). The regional 
president and members of the HEC are answerable to two authorities: the 
national president and the People's Regional Assembly. 
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The central power of the state rests with the national president , 
who regulates the relationship between the HEC and the central minis- 
tries. However r the existence of the regional government in the South 
is guaranteed in the constitution and it cannot legally be altered uni- 
laterally by the central government. The organic law that guarantees 
and protects the regional government •'cannot be amended except by a 
three-quarters majority of the People's National Assembly and confirmed by 
a two-thirds majority in referendum held in the three Southern provinces 
of the Sudan." This legal provision distinguishes the Southern regional 
government fr^ a merely decentralized government whose local organs can 
be altered at will by either the national president or the National 
Assembly. 

The Addis Ababa Agreement stipulates that there should be a Southern 
command of an army to be composed of 12,000 soldiers , half of whom would 
originate in the South and the other half from elsewhere in Sudan. Most 
of the troops from the South were drawn from the former Anya-Nya army. 
There is, however, a provision that there should be integration between 
the two halves. 

The Addis Ababa Agreement is a hybrid of federal and nonfederal 
features that are narrowly adapted to the specific circumstances o^ the 
Sudanese situation. On balance, it is more than a simple decentralized 
arrangement subject to the unilateral whim of the central government 
and yet / less than a full-fledged federal structure along the lines of 

0 

the U.S. models given the degree of control of internal affairs of the 
Southern region by the national president. »rhere is, therefore, the 
danger that if the national president interprets the document at will, 
the written guarantees may be rendered meaningless. 

The successful conclusion of the peace negotiations between the 
North and the South and the anding of the military confrontation brought 
a considerable relief in Sudan, particularly in the Southern regioK 
following the ratification of the agreement. In the short term, unity 
between the two disparate regions of Sudan is assured; in the long term, 

relations between the Northern and Southern Sudanese s^em uncertain. 

i 
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IV. Reconciliation and Continuing Tensions 

During the 17 years of war, the Northern Sudanese were divided into 
two camps on the Southern question. There were those who genuinely 
believed that Sudan could not exist without the Southern region, and there 
were those who suspected that the ••nation" could not function properly 
and effectively with the Southern region. The anti-Southern region ele- 
ments were mostly the Pan-Arabists (the Muslim Brother^, Arab Socialists, 
and traditional sectarians — the Ansar, and the Khatimiyyah leaders). 
This group sought closer links with the Arab world and closer identifica- 
tion with the problems and fantasies of the Arab Middle East. They 
resented the perceived African orientation that the Southern Sudan wanted 
to give the country as a whole. The other Northern g.roup that looked 
unsympathetically on Southern concerns was the constitutional element. 
It argued that the granting of regional autonomy to the South would lead 
to the ••Balkanization •• of Sudan. Related to this group^*4<as one that 
claimed that the Northern Sudan was subsidizing eventual Southe^^n seces- 
sion by helping it to become a viable economic unit. And at the lowest 
level were those Northerners who believed that the Southerners are ''just 
Africans" and would be better left to Africa. 

Outside this anti-Southern camp, there was another clique believing 
that the South and the North are both integral parts of -Sudan and that 
attempts should be made to keep the South at peace with the North but 
without making it strong enough to challenge the perpetual hegemony of 
the North at the central decision-making level. This last camp won the 
argument and is credited with bringing about the regional autonomy agree- 
ment. The various elements within the anti-Southern .camp conceded, but 
remain skeptical of Southern intentions and therefore have resorted to 
various manipulative strategies to render the regional autonomy agreement 
ineffectual. They have created and contributed to some of the stress and 
strain in North-South relations since 1972 by sabotaging the effective 
institutionalization of autonomy in the South. | 

First, the overlapping of powers botween th'^ central and regional 
governments through the operation of the People's local Government system 
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has created some difficulties. For example, the provincial commissioners 
(PCs) in the South report directly to the national president even though 
their work necessarily concerns matters the Addis Ababa Agreement assigns 
to the region. . Although they are nominated by the president of the HEC 
and appointed by the national president, their reports sent directly to 
Khartoum are seen as potential threats to the regional policy-making 
discretion. So far their selections have been politicized to ensure that 
they are not stooges of the centiral government. Another related issue of 
overlapping of powers is the Public Service of the South, which is 
supposed to be administered by the regional government. Yet the assist- 
ant commissioner of police for the Southern region (the highest-ranking 
police officer) reports to the commissioner in Khartoum. Although such 
reports are only routine and the security of the region is technically 
under ^the control of the president of the HEC, the position of the police 
chief in the South remains to be clarified within ^he Addis Ababa regional 
scheme. 

Second, although Article 5 of the Addis Ababa Peace Agreement 
stipulates that English be the principal language for the Southern 
region and Arabic the official language of the Sudan, more emphasis has 
been put on the teaching of Arabic in schools — at the expense, to be 
sure, of English and local languages. Related to the language issue is 
the resurgence of .Islamic fanaticism and move? in the North to legislate 
islam as the state religion in spite of explicit acceptance in both the 
Addis Ababa Agreement and in the permanent constitution that the Sudan 
will not project itself as an Islamic and Arabic state. Pursuit of 
Arabization and Islamization policies in the South have unfortunately 
surfaced, and the timidity of the Southern leadership is being interpret- 
ed l)y Muslim fanatics as acquiescence. 

Third, the Southern region, one-third of the national population, is 
neither proportionately nor adequately represented at the national level. 
At the time of writing, the only Southerner who is a member of the 
central cabinet is vice-president Joseph Lagu. While Abel Alier was 
vice-president and president of the HEC, he spent most of his time in the 
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South managing the affairs of the region and occasionally attended cabinet 
meetings in Khartoum. Even if he wanted to attend all of them, he 
couldn't do so because more often than not there is no transport from 
the regional headquarters in Juba to Khartoum. Thus, at present, the 
North has exclusive monopoly and control of the critical decision-making 
process in the country. The South plays no role in the shaping, formula- 
tion, and implementation of domestic and foreign policies. 

Fourth, the central bureaucracy is entirely Northern Sudanese, so 
national planning and allocation of domestically generated revenue as 
well as foreign aid remains in the hands of the North, at both political 
and administrative levels. Also, state security organs and diplomatic 
service remain a preserve of the North. Southerners are recruited into 
the military and police academies, each of which takes 100 candidates 
annually— at an average rate of three per year, respectively. 

Fifth, the Southern region has not been receiving a fair share of 
revenue and development project allocation. Moreover, money allocated 
for the South is seldom released on time by the Central Ministry of 
Finance. In the mid-1970s, sugar projects in Mongalla and Melut in' the 
south were abandoned in preference for Aalaya, West Sennar, and Kdnana 
sugar schemes in the North. Also, Tonj Kenaf and the Wau fruit-canning 
factories were replaced by the Abu Naama Kenaf project and the Karima 
fruit-processing project in the Northern region. The Kapoeta cement 
factory in Eastern Equatoria was abandoned when the central government 
built a series of cement factories in the North. The only development 
projects in the South are still at a pilot stage and are those sponsored 
and funded by the World Bank and the United Nations Development Program 
(UNDP), whose respective representatives in Sudan are constantly under 
pressure from leadership in the North to reduce their activities in the 
South. 

Thus , the South remains at the {5eriphery of national decision- 
making. A feeling of relative economic deprivation is growing, and 
the intransigent refusal of the Northern Sudanese ruling elite to share 
real political power and revenue from within, and aid from without, 
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with the Southern Sudanese will gradually erode any desires in the 
South to identify with the "Sudanese state" to which they should rightly 

> 

belong. 

Yet, despite these shortcomings In the Implementation of the regional 
autonomy in the South, and lack of sensitivity of the Northern leadership 
to Southern desire for participation In national Issues, some Northerners 
claim that the Southern region has gained a privileged position In the 
Nlmeiry regime and that decentrallzatlo^n should be extended to the North. 
Proponents for creation of regional governments In the North rested their 
arguments on the claims that the size of the country and Its poor Infra- 
structure militated against responsive and efficient administration from 
Khartoum, and that uneven sl^clal and economic development * and ethnic 
diversity required a decentralized system to satisfy local demands. Above 
all, it was argued that a decentralized political system would ultimately 
achieve political alms and meet democratic expectations by involving the 
public at large and thus weakening elements of opposition. It is » worth 
recalling here that such arguments for devolution of power-Tegarded as 
dangerous to the national Interest during the time. of the war between the 
North and the South~galned credibility among^ most Northern Sudanese 
elites. A long constitutional procedure was followed by the central 
government before Implemen^ng the idea of decentralization. Five regions 
-*-*Northern, Eastern, Central, Kordofan, and, Darf ur--were created in 
mid- 1980. 

The major difference between the regional autonomy in the South and 
the autonomy of the regions in the North lies in the fact that while the 
president of the High Executive Council is responsible to * the Southern 
Regional Assembly and can be removed from office by a two-thirds no-con- 
fidence vote of the same assembly, the governors of the Northern regions 
are at present presidential app&^lntees. Opponents of the Addis Ababa 
agreement are not happy with this Important difference between the 
Southern region and the other five regions. They immediately embarked 
on a series of attempts to provoke a confrontation between the central 
government and the Southern region. 
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In late 1980, the Northern members of the National Assembly connived 
with central government ministers and a few of Nimeiry's advisers to 
redraw the boundaries between the South and the North. * In the South, 
major parts of the Gogrial district in Bahr el Ghazal province and all 
the "oil areas" in the Bentiu District of Lakes province were incorpotated 
into Kordofan province in the North. Also- parts of Renk district in 
Upper Nile province were added to the adjacent Northern provinces. The 
National Assembly, after a walkout by the Southern members, passed legis- 
lation to validate the so-called' new map. The Southern reaction was 
instantaneous : there were mass demonstratitlns in the region against the 
new boundaries, and the People's Regional Assembly met in an emergency 
session and passed a resolution that condemned the new boundaries and 
affirmed the Southern commitment to respect the provincial boundaries 
acknowledged at the time of independence and recognized by the Addis 
Ababa ' Agreement. The region^ll government in the South supported the 
Southern stand and argued that it was unconstitutional for the North, 
through its members of the National Assembly, to alter the -boundaries of 
the Northern and Southern regions. Furthermore, it was up to President 
Nimeiry either to uphold the * constitution respecting the old boundaries 
and reverse the decision of the, National Assembly or to support the new 
boundaries and explain his decision to the peoples of the South. Nimeiry 
was allegedly taken unaw4res by the actions of his ministers and of the 
Northern members of the National Assembly. He acted swiftly to contain 
the growing tension between the 'South and the North by appointing a 
committee composed of both Northerners and Southerners to examine the 
boundary issue and make recommendations to him. The committee recommend- 
ed the reversal of the decision of the Northern members of the National 
Assembly and the president promptly accepted it. 

In the spring of 1981, the Central Ministry of Energy and Mining 
decided — without consultation with the South — to direct Chevron Oil 
Company to commit itself to building an oil refinery in Kosti in the 
North instead of Bentiu in the South, where the company "s prospecting 
had been most successful. The decision of the central government was 
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unpopular in the South, and the regional government tried in vain to 
persuade President Nimeiry to reverse the unilateral decision %of the 
Central Ministry of Energy and Mining* Instead of responding to the 
appeals of the South to have the refinery constructed in Bentiu for 
sound economic reasons as well as to make the South feel pride in con- 
tributing to the national economy, Nimeiry threatened the use of military 

force to coerce the South to accept his decision. The Southern regional 

» 

government avoided confrontation and. indicated that it would respect the 
decision of the president. 

Failing to provoke a confrontation between Nimeiry''^^d• the South, 
opponents of the autonomous status of the South began campaigning for 
creation of more regions in the South. The idea of dividing the South 
into two or three regions was first suggested by Northern political 
parties in the -ISeOs but was rejected by the Southern parties. The 
North eventually lead to development of a strong, cohesive, progressive 
region that could easily secede to form an independent African state. 
President Nimeiry had ignored that line of reasoning and accepted the 
Addis Ababa Peace Accord as negotiated by both his own selected team 
and representatives of the Southern Sudan Liberation Movement. However, 
the critics of the Peace Accord are now Nimeiry* s political allies and 
hold key positions both in the central- government and in the Sudan 
Socialist Union (SSU). They have successfully persuaded Nimeiry that 
redivision of the South and creation of regions out of the present region 
is necessary for perpetual control of the South by the North. They cited 
the South* s resistance to the boundary question and location of the oil 
refinery in Kosti as indicators of growing Southern intransigence to 
decisions emanating from the central government. To add political ballast, 
to their argument, they persuaded a Southerner, General Joseph Lagu, who 
had been living in Khartoum since Nimeiry removed him from the presidency 
of the South in January 1981, to spearhead the call for redivision of the 
South. Nifceiry assured General Lagu that he fully supported the idea of 
creating several regional governments in the South that would have the 
same powers as those in the North. With alleged financial support and 
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administrative facilities at his disposal, Lagu called for redivision of 
the Southern region on grounds that it would save the. South from institu-* 
tionalized tribal domination by the Dinka (the largest ethnic group in the 
South), protect the Addis Ababa Agreement from politicians with tribal 
inclinations, effect decentralization of power in the South, and guar<ia 
tee the concept of a united Southern Sudan by accommodating the aspira- 
tions of the various communal groups in the South- 

Lagu's call for creation of several regions in the South was received 
with shock and bewilderment. An overwhelming majority of the Southern 
members of the Central Committee of the SSU cabled President Nimeiry, 
ignoring the public outcry, included the issue on the agenda of the 
Cential Committee meeting, where it was sweepingly condemned, and referred 
it to the local SSU units in the South to discuss and settle. 

Meanwhile, attempts were made to amend the permanent constitution to 
enable the president to create more regions in the South, The regional 
government maintained that to amend the permanent constitution, Nimeiry 
would have to comply with the provisions of Article 34 of the Self- 
Government Act of 1972, which specifically protects the South as a 
single region and stipulates that an amendment can be made only by a 
majority (three-quarters) of the People's National Assembly and the 
approval of a majority of two-thirds of the citizens of the Southern 
region in a referendum to be carried out in that region. Nimeiry* s legal 
advisers counseled adherence to the constitutional procedure. Proponents 
of redivision, however, began to urge Nimeiry to overlook the legal 
restrictions on his powers and to order the creation of more Southern 
regions on grounds of public interest • Once again, in mid- 1980, the 
Southern regional governnjnt appealed to Nimeiry to protect and respect 
the permanent constitution of the country. After failing to maneuver 
the Southern leadership on the sensitive issue of redivision of the 
South/ Nimeiry summoned an emergency meeting of tbe SSU Politbureau 
to discuss the subject • For three consecutive days, Saptember 15-17, 
1981, the Southern members won the overwhelming support of their Northern 
col Leagues against redivision of the South . It was bad economics , the 
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Southerners persuasively argued, because the central government was not 
in a financial position to maintain additional regional bureaucracies, 
and new regional governments in the Sout uld not sustain themselves. 
It was bad politics, they maintained, because proponents of "redivision" 
were appealing to local sentiments among rival ethnic groups, and such 
politics would be detrimental to the health of the Southern region and 
of the Sudan at laucge. The critics of redivision pointed out that 
implementation of decentralization programs (which have already been * 
announced) within the Southern region would accommodate the aspirations 
of the local communities and allay their fears of domination by larger 
ethnic groups. The overwhelming majority of the members of the SSU 
Politbureau appealed to President Nimeiry to abandon the idea of re- 
division completely. Nimeiry was reported to have assured his colleagues 
that he would appoint a technical committee to examine the issue in 
detail and report back to the SSU Politbureau. 

However, a few days later, Nimeiry dissolved both the National 
Assem* :y and Regional Assembly, as well as the regional government in 
the South. His rationalization was that the establishment of five 
regional governments in the North required a change of regional repre- 
sentation in the National Assembly to reflect the new balance of power 
relationship between the regions and the -renter. Regarding the dis- 
solution of the Regional Assembly, he.argue^ that the issue of redivision 
of the South required public debate and that the Southern masses should 
express their opinion through a referendum if the newly constituted 
National Assembly approved the proposition for redivision. Of course, 
there were no grounds at all for Nimeiry to dissolve the regional govern- 
ment. He lost SouTuharn trust and confidence overnight. The South, 
however, decided to avoid a confrontation with Nimeiry and pledged to 
follow the constitutional process to express its position on the diver- 
sionary issue of redivision. 

After dissolving the assemblies and the Southern regional govern- 
ment, Nimeijry appointed an interim military government in the South to. 
supervise elections for a new National Assembly and a referendum on the 
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proposition of redivision of the South* All the nominees for the interim 
High Executive Council headed by Major General Gasmallah Rassas were 
proposed by Lagu and are mostly from among his supporters for creation of 
several regions in the SoutH. Nimeiry also reduced the Southern repre- 
sentation in the National Assembly to less than one-fifth of the total 
member sliip (28 out of 151) to ensure passage of the redivision issue. 
These actions reinforced the impression that Nimeiry was set to create 
more , regions .in t-ne South regardless of the overwhelming Southern oppo- 
sition to it. In order to mobilize effective defeat of the idea of 
redivision in the forthcoming referendum, its opponents formed the 
Council for the 'Unity of South Sudan in December 1981 under the chair- 
manship of the Sudanese elder statesman, Clement Mboro, and composed of 
people of different political persuasions. Its executive comrriittee sent 
a letter \' NAmeiry informing him of the formation of the council and 
assured him that the council would work within the organs of the SSU — 
after all, all of its members were prominent SSU members. Nimeiry 
reacted swiftly > 7 ordering the arrest of the entire executive of the 
council (21 persoi. .). Subsequent pressure and protest led to the release 
of those arrested, but Samuel A*-u Bol, at the time of this writing, is 
still languishing in detention. Surprisingly, the South remained re- 
strained in spite of all these provocations., 

In a tactical move. President Nimeiry reversed himself \n March 1982, 
on the issue of creation of more regions in the South. He announced 
in h;L.5 address at t>ie opening of the newly elected People's National 
Asisembly that the subject of redivision had created unacceptable differ- 
ences between the Southern politicians, and tnat he preferred the subject 
dropped from any further discussion. The constitutional procedure for 
resolving the issue was thereby terminated. However, in speeches he made 
in the South sbon after his opening the National Assembly, he revived the 
idea of decentralization in the South. His dismissal of Abel Alier as 
vice-president and replacement wit!^ General Juseph Lagu may be a move 
aimed at solidifying the forces for redivision prior tv^ carrying it out 
even outside the constitutional channels. 
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Conclusions 

0 

The development of an internal colonial system in the Sudan that has 
facilitated Northern Arab Sudanese hegemony over the Negroid Africans of 
the South is not validated through legal instrumentalities. Systemic 
* discrimination against the South is predicated upon racial, cultural, 
religious, and regional differences. Anglo-Egyptian colonial rule com- 
pounded the conflicts between the two regions by concentrating social and 
economic development in the North, making it a stronger partner with the 
South in an independent Sudan. Arab cultural imperialistic inclinations 
to and policies toward the South, reinforced by economic strangulation and 
sustained by a militsury occupation for 17 yecurs ( 1955-72) prohibited 
regional understanding and cooperation. The Addis Ababa Peace Agreement 
became an act of political engineering: it temporarily eased and polit- 
ically transformed the African-Arab conflict. 

The Addis Ababa Agreement granted the South autonomous status within 
a united Sudan. It was essentially a political and legal settlement 
providing governmental machinery through which the fundamental human 
rights of the Southern Sudanese could be respected and expanded. It 
provided a framework for conflict regulation between the Southern and 
Northern Sudanese. The Addis Ababa Agreement is a unique document in 
the history of independent Africa, responding to specific historical 
circumstances and recognizing the African-Arab duality of Sudan and the 
various power configurations in the country. Recently, however, Nimeiry 
has been persuaded to abandon the accord by its opponents, to create 
several regions in the South, and to give these regions the structure, 
power, and authority of regions In the North, Such an currangement would 
eliminate further consolidation of the Addis Ababa Agreement and render 
the South powerless, placing it at both the indefinite control and mercy 
of the Northern-dominated central government. It is inconceivable that 
the South will submit to such a drastic curtailment of its present maigin 
of autonomy. 

The present tension between the Southern Sudanese and Nimeiry' s 
reyirne does not provide an optimistic scenario. Moreover, the crisis 
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is taking place in the context of a fundamental malaise in the national 
polity • Justification of power throughout Sudan under Nimeiry has been 
actively pursued through the state apparatus and through the SSU, Chan- 
nels of propaganda have been developed to win the allegiance and partici- 
pation of the elite. The widening of the economic gap between the state 
and commercial bourgeoisie, on the one hand, and the mass of population, 
on the other , has spurred the evolution of a well-defined context for 
power relations centering upon Nimeiry. The rest of the population 
has been either intimidated by occasional shows of force or mystified 
by grandiose visions of a prosperous future and of Nimeiry 's presumed 
"enlightened leadership." Presidential power has relied more on the 
valorization of authoritarian principles of rule than on the embodiment of 
impersonal principles in an institutionalized content for power relations. 
Communication, participation, and responsiveness revolve around the office 
of the president and are organized in a strict hierarchical pattern. 
Information is disseminated, at increasing 'levels of generality as one 
descends the political and social ladders, and payoffs vary proportionate- 
ly to the quality of an individual's relationship witrfi Nimeiry and his 



immediate entourage. If political development and legitimation lie in the 
creation of institutions transcending the temporally limited authority of 
individual politicians, it seems that the justification of the regime's 



power does not rest on a solid consensual foundation. Even though 
Nimeiry' s position is so central and dominant that it creates conformity 
in political behavior and continuity in the pattern of power relations, 
the political system he has developed cannot stand on its own precise- 
ly because the hierarchy is not committed to the organization of its 
roles within a specific institutional framework, but rather to a single 
leader who can define to i large extent permissible forms of political 
inter action . 

It is doubtful that the Sudan Socialist Union (SSU) could routinely 
handle the problem of succession or even survive without the central 
bond providec by the presidential office. Similarly, competition for 
tho econonic benefits of political power would be unbridled were Nimeiry 
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to disappear, since there are no solid national centers of economic 
policy-making. A new greedy, corrupt, and abundantly mediocre group has 
emerged that, through the mediation of Nimeiry, has been able to amass 
wealth. Without the extravagant use of patronage and coordination of 
parochial interests by Nimeiry through his network of proteges and 
informers in the national sphere and supporters in the foreign sphere^ 
the Nimeir y r eg ime pr obab ly woul d have co 1 lapsed by now . So far # no 
amount of SSU propaganda regarding the need to develop a national con* 
sciousness or rational progress towsurd the achievement of collective 
goals can deeply touch the various levels of the political hierarchy 
when modes of peurticipation related to these ideas have not been estab-* 
lished. Indeed^ the life of the SSU depends on that of Nimeiry, for the 
political system that he has built has constantly sacrificed institu^ 
tionalization for the maintenance of control over real or imagined 
opponents who pose personal threats to the president. 

A political system that is held together by the authority of an 
individual presidential monarch, and by the n^chanisms of consent offered 
by patronage, will inevitably be vulnerable to varia;tions ih the nature of 
foreign financial and military support and international political and 
economic trends. This weakness has definitely been manifested in the 
Sudan partly as a result of Nimeiry' s zigzag for ign policy and^ partly as 
a result of foreign actors shifting and readjubting their interests and 
strategies accordingly. Major challenges to the regime bring with them an 
increased need for coercive security measures and further imperil the 
possibilities of developing a broad consensual context for the definition 
of "state coherence" and the exercise of power. Creative change must 
be continually postponed because of the need to reconsolidate power 
and authority. Henceforth, the relationship between the state and the 
governed remains one between domination and, alternatively, submission, 
acquiescence, or rebellion. 
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NOTES 



1. This issue has been treated in depth in my book, The African-Arab 
Conflict in the Sudan (Afticana Publishing House: Holmes and' Meier / New 
York, 1978). 

2. See Wai, The African-Arab Conflict in the Sudan , chap. 2. 

3. This point has been forcefully stated in Wai, "Revolution, Rhetoric 
and Reality in the Sudan," The Journal of Modern African Studies , 17, 1 
(1979), pp. 72-75. Also see Oluwadare Aguda, "Arabism and Pan-Africanism 
in Sudanese Politics," The Journal of Modern African Studies , vol* 11, no. 
2 (1973). 

4. See Richard Gray, A History of the Southern Sudan, 1839-1889 (London: 
Oxford Un\^ersity Press, 1961); Robert O. Collins, The Southern Sudan 
1883-1898 (New Haven: Vile University Press, 1962); Collins, The Southern 
Sudan in Historical Perspectives (Tel Aviv: University of Tel Aviv, The 
Israel Press, 1975). 

5. Arnold Toynbee, Between Niger and Nile (London, 1965), pp. 5-6. 

6. See P. S. Casanova, "Internal Colonialism and National Development," 
in Studies in Comparative International Development (St. Louis: Social 
Science Institute, Washington University, 1965), vol. 1, no. 4, p. 33. 

7. For details see Growth, Employment and Equity in the Sudan , ILO, 
1976. 

8. Ibid . 

9. For details of the Peace Settlement, see "The Addis Ababa Agreement 
on the Problem of South Sudan," in Dunstan Wai, ed.. The Southern Sudan 
and the Problem of National Integration (London: Fcank Cass, 1973), 
Appendix VII. 

10. Parts of this section and the next one appeared in my 

article on the crisis in "North-South Relations in the Sudan," Africa 
Report , March-April , 1982 . 

11. So far President Nimeiry has sacked two regional governments in the 
South, acting on a decree that is not constitutional since it does not 
conform with the provisions of Article 34 of the Permanent Constitution of 
the Sudan . 
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THE RIGHT TO EDUCATION: THE CASE OF THE 
FEDERAL REPUBLIC OF GERMANY 

Klaus Hufner 



I. Introduction 

The notion of "affirmative action" can be defined in two ways: (1) 
in a broader sense, affirmative action includes all normative-apolitical, 
legal , and economic-financial measures that aure undertaken in order to 
assist an identifiable group in terms of differences with regard to 
social-class origin, sex, language, or ethnicity; (2) in a restricted 
version, affirmative action programs are specific legal measures directly 
or indirectly linked with financial assistance programs in order to help 
an identifiable group that is discriminated against. 

Whereas the first type is of social policy importance tor Western 
European countries that have a we 11»- structured and organized multilevel 
state authority and permit a general welfare state policy, the second 
type is important and necessary for those states such as the United States 
that favor market-oriented mechanisms* 

In more theoretical terms, two extremes can be distinguished; 
(1) the neoclassical world of a free market in which the ideology of the 
individ^oar as the basic unit of action and ultimate source of value is of 
primary concern; and (2) the Leontief world of state planning in which 
the ideology of the state aG the locus of organization and vehicle of 
societal development is of primary importance. 

These two extremes are, of course, only ideal models that do not 
reflect reality. Howr/er^ in all Western societies, a permanent competi- 
f/) ^tion between uuth ideologies can be observed: whereas the mainstream of 
American tradition and practice affirms the rights of the individual and, 
f/) therefore, seeks to protect the individual against his/her own govern- 

0 ment, the Western European tradition thinks primarily in terms of obliga- 

tions that compel governnients to act positively for the enjoyment of basic 

^ rights as laid down in national and international legislations on human 

» 

1 
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rights that coirmit national governments to achieve these benefits on 
behalf of individuals. 

Given these differences, American- type affirmative action programs 
do not exist in the Federal Republic of Germany as a major type of social 
policy action. This does not mean, however, that similar social problems 
of discrimination do not exist in Germany; but the solution mechanisms to 
overcome specific types of discrimination differ considerably. 

This paper is restricted to educational problems; it deals with the 
extent that the right to education is implemented for specific under- 
privileged groups in German society — for example, girls, children of 
workers' families, children of migrant workers. 

Before dealing with the de jure and de facto aspects of the right 
to education in the Federal Republic of Germany, some brief remarks are 
necessary in order to explain the distribution of legal-integrative , 
political-administrative, economic-financial , and planning competences 
in education. 

According to Articles 7 and 30 of the Grundgesetz (basic law) ^ 
education in its entirety is to be placed under state supervision. The 
exercise of state responsibility falls, however, within the jurisdiction 
of the eleven Lander (states) of the Federal Republic of Germany, The 
"cultural sovereignty" of the Lander implies that they have the majority 
of educational competences in law-making, administration, finance, and 
planning. In order to avoid the development of completely different 
education systems at the Lander level, the Lander ministries established 
in 1949 a Standige Konferenz der Kultusminister der Lander (Permanent 
Conference of State Ministers of Culture; KMK ) as a council for coordina- 
tion that deals with issues such as length of compulsory education, 
entrance requirements, regulation of transfers, and examinations. In 
1969, changes of the Grundgesetz increased the educational competences of 
the B und (federal government). Before that date, the B und had only 
legislative authority over the out-of-f^chool part of vocational education; 
in addition to that, the Bund also had all the competences in the field of 
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foreign policy Including foreign culture policy (the Implementation of 
bilateral and multilateral treaties In this field Imply, however, rather 
complicated procedures of cooperation between the Bund and the Lander) • 
Since 1969, the Bund gained some additional competences: e.g.. In the 
field of tertiary education dealing with the '^overall patterns of law of 
higher education*' as well as with the Gemelnschaf tsauf gabe (joint task) 
^'modernization and facilities of higher education." Furthermore, the 
change of the constitution offered possibilities of a joint educational 
planning policy between the Bund and the Lander . For that matter, the 
Bund*Lander*Kommlsslon fur Blldungs^lanung ( 6LK y Bund ^ Lander- Commlsslon 
for Educational Planning) was founded In 1^70. For the first time In 
the history of the Federal Republic of Germany, a national body became 
responsible for planning^ the development of education at all levels, 
without, however, changing or even limiting the sovereign rights of the 
Individual Lander with regard to their educational systems. 

The basic structure of the German educational system, which is still 
characteristic today, was stabilized during the early 1960s* Compulsory 
education begins for all children at the age of six: for four years (in 
West Berlin, six years), they then attend a common Grundschule (primary 
school) . Before the compulsory school age, the possibility of voluntary 
attendance at kindergartens exists. After four years of primary educa- 
tion, the pupils are distributed among three different types of secondary 
school. These different types of school last for different time periods 
and lead to different exaraination certificates that are, relatively 
closely, linked to adiivission credentials for different types of occupa- 
tion. This implies that relatively important career decisions are to be 
made at the age of 10 or 11. 

The major three components of secondary education are the following 

ones : 

1. The Hauptschule of five compulsory years. This type of school 
leads to practical vocational training or to employment. Some Lander also 
offer a voluntary or compulsory 10th year of schooling; after its comple- 
tion a Realschulabschluss may be obtained; 
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2. The Realschule of six years leads to a certificate tha.t opens the 
way to conunercial and technical occupations; and 

3. The Gymnasiuin, which leads to the " Realschulabschluss " after 6 
years and/ or to the Abitur after 10 years of schooling; the Abitur is 
the entry qualification for admission to the institutions of higher 
education* 

Pupils who leave the Hauptschule ^ Realschule ^ or Gymnasium must 

decide whether to take up a vocational training program ir\ a full-time 

vocational school or in the dual system (a combination of "learning on 

2 

the job" and attending a public part-time vocational school/) • Today, 

the majority of those who obtained the Abitur (65 to 70 percent) enter the 

system of higher education immediately afterward. 

With regard to enrollment figures in absolute and relative terms, 

important changes occurred in this basic structure between 1960 and 1980, 

which were partly due to dramatic demographic cycles and partly due to 

sharp increases in the demand for high school examination certificates 

( Abitur ) . This, in turn, can be explained partly as the results of 

deliberate educational reform measures (for some statistical information^ 

see Section III of this paper). / 

In 1964, Georg Picht provoked an intensive and broad public debate 

3 

when he referred to the existence of a "German educational catastrophe." 
He asked for educational opportunities for everyone within a modern 
industrial society. One year later, Ralf Dahrendorf published his 
programmatic book on education as a civil right^ and claimed an active 
educational policy leading toward a "material quality of opportunity" for 
all citizens through major changes of the educational system in the 
Federal Republic of Germany. The formula "right to education" became a 
prime mover for intended educational as well as societal reforms in 
Germany. 

In the field of education, these demands implifed rather concrete 
proposals; besides increases of attendance ratios in Gymnasien and 
institutions of higher education, the introduction of new structures 
(e.g., the Gesamtschule [comprehensive school] at the secondary level and 
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the Gesamthochschule [comprehensive university] at the tertiary level), 
new programs of teacher training, improvements of adult/recurrent educa- 
tion, etc«, were discussed. Before presenting and evaluating the results 
of these debates (cf. Section III)# the legal implications of the right to 
education at the national and international level will be discussed in the 
following section. 

II • The Right to Educati on: A Legal Overview at the National and 
International Level . 

Basic rights to education are guarant^eed in the Grundgeset z as well 
as in some of the Lander constitutions • However, the Grundgesetz does not 
contain explicitly a "basic right to education"; the fathers of ^the 
Grundgesetz restricted themselves to the classical civil and political 
rights. But the Bundesverfassungsgericht (Federal Constitution Court) 
interpreted the Grundgesetz in connection with Article 3 (I) on the 
principle of general equality and with Articles 20 (I) and 28 (I) on the 
principle of the social state in such a way that they assumed different 
education and. training specific basic rights. 

Some Lander constitutions deal explicitly with basic rights to 
education, namely, the constitutions of Baden-Wurtt ember g, Bayern, 
Bremen, Nordrhein-Westfalen, and Rheinland-Pfalz. Article 2 (I) of the 
Baden-Wur ttemberg constitution states that every young person has — 
regardless of his/her social background or economic situation — the right 
to education and training corresponding to his/her abilities. 

In addition to the Grundgesetz and the Lander constitutions many 
•other inner-state legal sources exist in the Federal Republic of Germany 
which can be interpreted as implementation laws of the Grundgesetz and 
which offer concrete measures. Furthermore, the Federal Republic of 
Germany became party to several international conventions that contain 
the right to education as a human right. 

On December 10, 1948, the UN General Assembly adopted the Universal 
Declaration of Human Rights. Article 26 (I) proclaims that "everyone 
has the right to education* Education shall be free, at least in the 
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elementary and fundamental stages. ^ Elementary education shall be compul- 
sory. Technical and professional education shall be equally accessible to 
all on the basis of merit." Although the UniveTjpal Declaration is not, as 
such, a legally binding document, it has exercised a powerful influence 
both at the international and national level. 

On December 16, 1966, the UN General Assembly adopted the Interna- 
tional Covenant on Economic, Social and Cultural Rights and the Inter- 
national Covenant on Civil and Political Rights, together with the Op- 
tional Protocol to the Covenant on Civil and Political Rights!.^ These 
two Covenants are legally binding treaties. ^ 

Article 13 of the first of the above-mentioned Covenants is wholly 
devoted to the right to education, and the opening paragraph is of- par- 
ticular^ impor tanc e : 

1. "The States Parties to the present Covenant recognize th« 
right of everyone to education. They agree that education shall be 
directed to the full development of ^ the human personality and the 
sense of its dignity, and shall strengthen the respect for human 
rights and fundamental freedoms. They further .^gree that education 
shall enable all persons to participate effectively in a free so- 
ciety, promote understanding, tolerance and friendship among all 
nations and all social, ethnic or religious groups, and further the 
activities of the United Nations for the maintenance of peace. 

On December 14, 1960, the UNESCO General Conference adopted* the 

Convention Against Discrimination in Education and a Recommendation 

6 

containing slmilcur substantive provisions. The UNESCO Convention 

restates two principles of the Universal Declaration, namely, the pro- 

7 

hibition of any kind of discrimination (Article 2) and everyone's 
right to education (Article 26). The purpose of the UNESCO Convention is, 
therefore, not only to eradicate all forms of discrimination but also to 
ensure steps toward increasing equality of educational opportunity and 
treatment. 

Article 1 of the convention states that: 

The term "discrimination" includes any distinction^ exclusion, limit- 
tion or preference which, being based on race, colour, sex, language, 
religion, political or other opinion, national or social origin, 
economic condition or birth, has the purpose or effect of nullifying 
or impairing equality of treatment in education and in particular: 
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(a) of depriving any person or group of persons of access to educa- 
tion of any type or at any level i 

(b) of limiting any person or group of persons to education of an 
inferior standard; 

(c) subjeli to the provisions of Article 2 of this convention, of 
establishing or maintaining separate educational systems or 
institutions for persons or groups of persons; or 

(d) of inflicting on any person or group of persons conditions which 
are incompatible with the dignity of man. 

To enable UNESCO to determine the extent to whic^i its member states 
apply the Convention , it stipulates that the states should submit per^ 
iodic reports. These are examined in accordance with the procedure 
established in 1965 by the Executive Board of UNESCO. Besides this, in 
1962, the UNESCO General Conference adopted a protocol instituting a 
Conciliation and Good Offices Commission, responsible for seeking the 
settlement of any disputes that may arise between states parties to the 
above-mentioned Convention J gainst Discrimination in Education. This 
protocol became effective as of October 24, 1968, 

At the Western European level, the members of the Council of Europe 
— including the Federal Republic of Germany—adopted on November 4, 1950, 
the Convention of the Protection of Human Rights and Fundamental Freedoms. 

The original text contained no provisions concerning the right to 
education, but the First Protocol to the Convention established in Article 
2 that "no person shall be denied the right to education. In the exercise 
of any function which it assumes in relation to education and to teaching, 
the State shall respect the right of parents to ensure such education 
and teaching in conformity with their own religious and philosophical 
convictions." 

The child's right to education is reaffirmed in Article 7 of the 
European Social Charter, which came into force on February 26, 1965. 
The Federal Republic of Germany accepted^ inter alia, that no young person 
to be employed in work should be deprived of compulsory education. 

III. D evelopments in German Education ^ 1960-80 

Before dealing with some specific issues of equal educational oppor- 
tunity, some general statistical figures about the educational development 
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•in the Federal Republic of Germany over the last two,rdecade6 should, be 
8 

mentioned* 

The overall figure of kindergarten places increased from 0*617 
million in 1960 to 1.391 million in 1979; ' ^ 

The number of pupils at Gymnasien increased from 0.642 million in 
1960 tjO 1.544 in 1980; 

\ During the 1970s, all Lander set up Gesamtschulen (most of them for 
\experimental purposes): in 1980, Germany had a total of 255 G^samt- 
Vchulen (as compared with' 2,477 Gymnasien ) ; in the same^ year 16,800 
pupils were at Gesamtschulen of the second '^ry level II; 

In 1980, 50.4 percent of all pupils at gymnasien were girls, as 
compared with 41.1 percent in 1960; 

N • 
♦ \ 

Looking upon the proportion of girls at Gymnasien of the secondary 
level 11, the share increased from 3*. 5 percent in 1960 to 49. 2 
percent in 1980; ^; 

Between 1972 and 1980, the number of pupils per teacher decreased 
from 26.6 to ?[T.9 for all institutions of primary and secondeury 
education, from 34.3 to 25.2 in primary .schools, and from 45 to 34 
in vocational schools; 

Public expenditures per pupil increased between* 1965 and 1980 from 
1,10^0 to 3,700 German marks (DM) for all institutions; 

In, 1980, the average expenditures- per pupil were at the 'primary 
schools '"and Hauptschulen 3,330 dM, at the Realschulen 2,910 DM, at 
the Gymnasien 4,260 DM, and at the vocational schools 2,360 DM; 

* 

Overall educati*onal expenditures, measured as a proportion of all 
public expenditures, increased 11.3 percent in 1965 to 15. 2 ^'pex'cent 
in 1980; 

Enrollment ratios (percentage of the average of the 19- to under-21- 
year-old population) of all first-year students in higher education 
inci:^ased from 7.9 percent in 1960 to 19.4 percent in 1980; and 

The corresponding enrollment ratios of female first-year students 
increased from 4.4 to 16.0 percent during that period. 

All these figures indicate dramatic "changes in the social demand 

for , education. Although detailed empirical evidence, is not 'available, it 

can be stated that the increases in the social demand for' educatior can 

be partly explained by "push" factors on behalf of the individual house- 
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hold^ and partly by "pull" factors of an open door policy of the Lander 
governments that provided addit^-onal- institutions and places in ^heir 
systems of education. The equality-^of-educational-opportunity argum.ent 
as well as the investment-in-human-capital argument worked together and 
made. these changes possible during a period of a flourishing •economy with 
high rates of economic growth. The. impact upon the educational system 
can be illustrated by the changes in enrollment ratios of 13-year-olds 
between 1960 and 1980. In 1960, about 70 percent of all pupils attended 
Hauptschulen (*nd primary ' schools) , about 15 percent Qymnasien, and 12 
percent Realschulen . In 1980, the corresponding figures were* about 39, 
28, and 26 percent. By ^1980, discrimination against girls in secondary 
education had practically ^ ended, although in higher education, female 
students were still somewhat underrepresented. 

Whereas in the early 1960s the three-level system Strongly discrimi- 
nated against pupils from socially' disadvantaged families, especially 
against children of workers and those from rural areas, th6 1970s showed 
visible progress, although the higher social 'classes still maintained much 
of their initial advantage. Looking upon pupils between 13 and. \A years 
according to their social background, the - following changes occurred 
between 1972 and 1980 (cf. table 1): 

In 1972, out of 100 children aged 13-14 from workers' families, 76 
went to Hauptschulen , 17 to Realschulen , and. only about 6 to Gyrithasien . 
In 1980, the corresponding f:.gures were 62, 23, and 10. , 

In the case of officials, the percentage of all children in that age 
group attending Hauptschulen further decreased from 30 to about 20 per- 
cent betvteen 1972 and 1980, whereas in 1980 more than 51 percent of all 
children from officials went to Gymnasien . In 1980, almost two-thirds of 
workers' chil*dren attended Hauptgchulen and only one-third of them went to 
Gymnasien . 

In higher education, the proportion of first-year students coming 
from workers' families increased from about 0 percent in 1967 to about 13 
percent in 1979. Again, it sho^jld be stressed 'that — despite t.he indicated 
progress — students of workers are still highly underrepresented, although 

184 ' ' ^ 



Table 1 

PUpils Aged 13 and 14 According to School Type and Occupational 
' /Status "^lytead Family, 1972 and 1980 



Occupational Status of Head of Family 

Self- 



It 




incl. 
family 

Htifiinefis 


• 

• 

Officials 


Salaried 
Emolovees 


Workers 


Others 




- 


% of the 


age group 


• 








1972 












Uauptschulen^ 


.60. 1 


51.3 


29.6 


37.3 


76.4 


70.3 


Realschulen 


1919 


_ 23. 1 


' 23.2 


25.4 


17. 1 


13. 1 


Gymnasien 


20 . 1 


25. u 


4 / • 2 


J f . J 


0 • ? 




Total 


lOO.'O 


100.0 


100.0 


100.0 


' 100.0 


100.0 




1980 




• 








Kauptschulen^ 


45.7 


39.8 


20.5 


25.5 


62.4 


61 .7 


Realschulen 


25.5 


28.9 ' 


'25.0 . 
51 . 1 


30.5 


22.7 


18.7 


Gymnasien 


24.3 


28.2 

« 


39.4 


10.0 


15.0 


Comprehensive 
schools 


4.4 


•* 

3. 1 


3.4 


4.6 


4.9 


4.7 


Total 


100.0 


. 100.0 

f 


100.0 


100.0 


100.0 


100. U 



gource: Statistisches Bundesamt (unpublished material of the microcensus) . 



Including schools for the handicapped. 



corrective meaaiures, especially^ in terms of, financial assistance . (which 
will be discussied in section V), Wiere undertaken* ' « q 

* All the information given so^ far refers only to German pupils and 
students. The discussion about education as a civil right in the late 
1960s and 1970s .did not v refer to ethnic differences in th^e equality of 
educational opportunity. \ The specific problems of children of migrant 
workers, which will be treated in detail ^ section IV, became ^'visible^ 
in the late 1970s. But^ the' available information about differences of 
educational access and success between German and non^German groups in 
secondary education is still extremely limited. More detailed studies 
concerning these issues are to be' expected during the early 1980s. 

" Finally, two issues should be discussed that are related to equality 
of access to higher education in Germany. One refers to the "problem of 
the numerus clausus , the qther to the quota sys'tem for foreign students. 

Both problems cannot be understood without a basJlc knowledge of 
the organization of higher education in the .Federal Republic Germany. 
Since the system of higher education is a state system, . administrative 
measures are necessary in order to regulate it. Basically, those meas- 
ures are functional equivalents for )*prices" in market systems^ If, 
for ex£unple, tVie private 4emand for higher education in general or for 
specific types of it is higher than the supply, the "price** for it 
will increase. In the United Statds, the price mechanism works inter 
alia , quite well via tuition 'fees; in Germany, where students do not have 
to pay any study fees, only •administrative measures can replace the price 
mechanism. 

Since, due to the overall educational expansion, the iiniversities 
were unable to meet the individual demand for higher education with 
regaurd to^ all fields of stud^, a general numerus clausus was introduced 
in the fields of medicine, dentistry, veterinary medicine, and pharmacy. 
Those who qual.ified but could nat be accepted were put on a waiting list 
whereby,^ besides the student *s average grade of the final examination 
( Abitur ) , oth.er factors such as military service and residence in the 
same I.and in which the university is located were takea-v^nto account. ' 
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In the early 1970s, the . constitutionality of the application of the 
numerus^ claugus was questioned when individual stude.nts went to the 
administrative courts of their Lander. Two of them referred the cases to 
the.. Federal Coc\ftitution Court ( Bundesverf assungsgericht ) for* its opinion. 

On July 18, 1972, the Bundesverf assungsger icht announced its deci- 
sion: in the two special cases^ the applicants were to be admitted to the 
medical schools of the UniVersit^ of Hamburg and of the University of 
Munich for the following reasons: ' 

(a) The University of ilamburg failed to list the kind of cr^|:eria 
to ^be usedv.in order to determine the accepta/ice of applicants; and 

^ (b) In the case against the University of Munich, Article 3(2) of 
the Bavarian Admission Law was unconstitutional because it discriminated 
ajgainst residents of the other Lander of the Federal Republic ofvGermany. 

The decision of the Bundesverf assungsger icht was nfade on the basis of 
Article 12 (1) of the Grundgesetz , which guarantees to all Germans "the 
right to freely choose their trade or. profession, their place of work and 
their place of training." However, the numerus clausus , although in- 
herently unconstituti9nal, was seen permissible only if the university 
applying it could demonstrate that all places in the department in ques- 
tion were completely filled. 
« 

As a fesult of this decision, the administrative procedures were 
' . • ^ 

further developed in terms of a capacity ordinance on the basis of cur- 

ricular norms and a cent^ al office of university admissions; furthermore, 
special tests were developed in order to assess those qualities neces" 
sa^y for a given profession, e.g., a physician (for further details see 
Merritt, pp. 12 ff.). Undoubtedly, the teaching capacity increased in 
such fields in which the numerus clausus had been invoked; nevertheless, 
in some fields, such as medicine, dentistry, and veterinary medicine, the 
number of applicants remained higher than the number of places av'-ailable • 
Given the high birth rates of the 1960s and the incteases of the individu- 
al demand for higher education on one side and the cuts of publi^c budgets 
devoted to higher education on the other, a further sharpening of the 
Situation can be anticipated for the middle of the 1980s. 
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In the case of foreign student© # a quota sy$tem has Ijeen introduced 
and administered by the centra^ office of university admissions* In 
general, 8 percent of all places for first-y^ear students are reserved 
for foreigners* In the numerus clausus fields of medicine ^ dentistry # 
veterinary medicine, and pharQiacy, this quota has been reduced to o 
percent. Furtherinpre# it has been decided that no more than 25 percent of 
all students should belong to the same nationality. In 1980-81^ about 5.5 
percent of the total studertt population were foreigners. About 60 percent 
of them came from dev,eloping countries^ 40 percent from industrialized 
cbuntriea* 

Among *the foreign students who stay in Germany for a full study 
program, about 90 percent come from developing countries. The German 
authorities, clairji that absolute number at foreign students (in 1980-81 
about 58,000) should be ket>t, which might lead to a visi-ole decrease of 
their share in the total student population, when .the high birth cohorts 
enter the higher-education system. ^ 

The major problem is the increase of* applicants from developing 
countries.' Compared with other Western industrialized countries, Germany 
does not ask for study fees. In Great Britain, e.g.^ foreigners outside 

w 

the European Communities must pay 2,000 pounds per year in the humanities, 
3,000 pounds per year in the sciences, and 5,000 pounds per year in 
medicine; in Belgium, foreigners have to pay fees that are 50 percent 
higher than for nationals. 

Here again, the German authorities decided in favor of administrative 
measures,* although even within a primarily state-administered system, 
"prices" such as fees could be used for allocation purposes. 

Besides this overall policy, specific measures will be necessary 
in order to assist foreign students in Germany. At present, the drop- 
out rate is over proportionately high and the average duration of study 
relatively long. Furthermore, the "brain drain" phenomenon must be 
reduced. Meanwhile, the federal government offered financial assistance 
to pilot projects, but the initiatives at the Lander and university level 
are still relatively modest. 

S 
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A problem that will confront the educational administrators in the 
very ne^r ^future has been filready recognized but remained so far unsolved, ^ 
namely, the question of how the children of migrant workers should be 
treated within the c\u:rent admission procedures* Two groups can be 
distinguished: (a) those applicants who received their education in 
Germany and in their, countries of origin and (b) those applicants who 
attended school only in the Federal Republic, of Germany* In the case of 
the second group, the question remains to be answered whether the Abitu- 
rienten of foreign nationality should receive a special bonus with regard 
to the average grade of their final examination when they apply for study 
places* In the case of students from migrant worker famil'ies, affirma- 
tive action programs mighb be extremely helpful in order to overcome 

their specific difficulties* 
# 

IV. Migrant Workers in the Federal Republic — Educational Problems 
of Their Children 

The hope that migration movements in Western Europe from the "South" 
to the "North" can be treated exclusively in economic terms had to be 
given up dtiring the course of the 1970s* The old formulas are no longer 
valid-^in the No^th: decrease of manpower shortages and thereby contin- 
uation of economic growth;^^ in the South: decrease of unemployment and 
underemployment; and within the long term: positive spillover effects 
for the South via returning migrants, and in the North, avoidance of 
social costs by applying the "rotation principle*" 

Although worldwide recession, inflation, and unemployment, combined 
with restrictive measures such as the Auslanderstopp of November 1973, 
whereby entry by visa into the Federal Republic of Germany for purposes of 
employment has been completely blocked, led to a decrease of the absolute 
number of migrant workers in the Federal Republic of Germany, severe 
follow-up problems remain unsolved; the German society, still claiming' to 
be legally no " immigration country , " is confronted with a long-term 
development process of integrating '^a];^ increasing number of multicultural 
and multiethnic groups during the coming^*aecades . 
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• The Auslandelrquote (proportion of foreign workers in the labor force) 
reached its first peak with 7 percent in 1966, went down for two years and 
then climbed up to almost 12 j)ercent in 1972. Afterward, it showed 
decreases,, but always remained over 10 percent. y 

In 1980, among the population resident in Germany, about 7.2 
percent were foreigners. In addition to the actively 2.17 million em- 
ployed people mentioned above there lived. about 2.28 million non-active 
family members in Germany (including about 1.12 million children under 16 
years of age of whom 581^000 [51.8 percent] were born in Germany). 

The duration of stay of migrant workers increased dramatically. 

Whereas in 1973 only about 11 percent of them had come to Germany 10 years 

' 9 
or more before, this percentage increased by 1^980 to about. 38 percent.. 

In 1973, m^re than half of the migrant workers stayed in Germany less than 
four yeeur.s, in 1980 only about one-fifth. 

The t)roportion of foreigners born in the Federal Republic of Germany 
increased from 1.2 in 1960 to 13 percent in 1980. This share reached 
its peak in 1974 with ,17.3 percent. In absolute terms, this means that 
in 196p about 11,000, in 1974 about 108,000, and in 1980 about 81,000, 
foreign children wiere born in Germany. ^ 

The increased inflow of migrant workers and their families as well 
as the increased number of births of for eign>* children in the Federal 
Republic of Germany — combined with a dramatic decrease of German births 
natween 1965 and 1975— had an immediate impact upon the educational 
system, especially at tne elementary and primary level. The official 
statistics at the federal level do not^ offer detailed figures about the 
number of foreign children in kindergartens. In 1980, the federal govern- 
ment deplored that about 70 percent of foreign children (even 85 percent 
of the Turkish children) did not attend any institution of the elementary 
sector, although especially kindergartens could fulfill an important 
function in the social integration process of foreign children. 

The number of all foreign pupils in general and vocational educa- 
tion increased dramatically during the 1970s. In 1970-71 there were 
about 180,000 foreign pupils in institutions of general and vocational 
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education, which corresponded to a foreign proportion of about 1.7 per- 
cent. In 1980-81, there were abou£\7^38, 000 foreign pupils in those insti- 
tutions, which means that the proportion of foreign pupils jumped up to 
about 6.3 percent within a decade. ' The largest proportion of foreign 
pupils can;e from the six^*'"emigration countries" of migrant workers, 
namely, Greece, Italy,, Spain, Portugal, Turkey,, and Yugoslavia. Their 
share increased from 71.7 percent in 1970-71 to 86.5 percent -in 1980-81. 
The by far largest group were Turkish pupils; their share, increased fi;<Mn 
22.4 percent in 1970-71 to 58 percent in 1980-81. 

CSbyernment figures offer an overall picture about the development. 
The number of foreign pupils in primary schools and Hauptschulen increased 
from 138,000 in 1970-71 "to about 523,000 in 1980-81. In 1980^31, 28,000 
attended schools for the handicapped, 28,000 Realschulen , 59,000 Gymnasien 
and comprehensive schools, and over 100,000 vocational schools. 

Looking upon the distribution of foreign pupils in' general education, 
the. share of Turkish. pupils increased from 17 percent to almost 50 percent 
during that decade. The share of Yugoslav pupils increased from 7.6 
percent to 10.2 percent, the share of pupils from Portugal from 1.2 
percent to about 3 percent. 

During the same time period, a relative decline could be observed 
■ for Greek pupils (from 16.6/''percent to 8 percent), for Italian pupils 
(from 22 percent to 12 percent), and for Spanish pupils (from^ about 11 
percent to 4 percent) . ^ 

Estimates about the nonattendance of foreign pupils varied , especial- 
ly at the beginning of the 1970«. 'At that time, one estimated that about 
50 percent of those of compulsory school age did not attend any German 
school. Later on, one estimated that about 30 , percent did not attejid 
German schools, whereby also those were included who should attend 
vocational schools for one day per week. At this point, it should 
be mentioned that it is not very easy to make clear-cut statistical 
distinctions. This is especially due to the fact that foreign children 
'under 16 years of age who enter the Federal Republic of Germany are not 
officially registered. Therefore, only by combination of different 
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information sources can some "proxy" estimates be made. But the situa- 
tion did* improve after the controlled coupling of children allowances and 
o|ficial atltention certificates of those of corapulspry school a9,e was 
required. However, at the federal level, no data ?ure available about 
foreign pupils who are supposed to attend school, who enter the suhool 



system as beginners or at higher grades or who move abroad again. The 
same is true with regard to the number of foreign "pupils who failed, 
who left the schools 'without a certificate, or who reached specif ic 
certificates within the German school ♦system. 

Some data , from individual Larger show that the £epetiti^n=^tios, es- 
pecially at the lower grades, are very high among .foreign/pupils and that 
a very high proportion enter or leave school during the official school 
year, which implies a reduction of school attendance in the Federal Repub- 
lic of Germany and reduces the chance of getting a graduation certificate. 

^ «... 

In a rec^ent study on children of workers in the German educational 
systems, the federal government also referred to children of migrant 
workers as belonging to the worker class. Based upon ^ome regional 
evidence, the authors cpnclude that: 

jiducational chiances of foreign children being born in Germany or 
having entered primary education from the beginning are about the same 
as those chances of German children of workers; 

Educational chances of foreign children who entered Germany at a 
later stage are stiH extremely small; 

Only. about half of all foreign children leave school with a comple- 
tion certificate; and 

Only one-quarter of all foreigners of tthe part-time compulsory 
school age, between 15 and 18 years of age, receive a full vocational 

- • 

training or attend schools at the secondary II level. 

An analysis of the educational policy reactions during the 1970s led 
to the conclusion that the political parties as well as the overall 
educational planning bodies KMK and BLK were extremely reluctant to 
discuss educational problems of the children of migrant workers. This is 
not surprising: on the one hand, migrant workers do not belong to the 
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voter potential, because they have no right to vote qither at the Federal 
or at the Lander or corrifiJttnity level. On the other hand# the educatipnal 
policy consequences must always be seen in connection with the overall 
policy vis-*&-*vis migrant workers In other words, educational measures 
can pnly be undertaken successfully if the gver all ' problems with regard 
to the legal aspects of sojourn and work are solved; the German education 
system ^is per sp not in the position of integrating the children of 
migrant workers into German society. i_ 

Within the context of this paper, it will be impossible to give any 
details about the implementation of administrative orders in the different 
Lander because, due to the cultural sovereignty of the L ander , the 
educational problems of the children of migrant workers are |)art of the 
Lander activities. We will concentrate here upon some administrative 
changes as they were laid down within the different recommendations of 
the KMK. Those were compromises— actions and reactions that were taken 
in view of the different situations in the Lander but also in the inter- 
national environment. International pressure increased and should not be 
ignored. Besides the conventions within the framework of the United , 
Nations System mentioned above, it should be noted that also the Final Act 
of Helsinki in 1975 dealt with the problem of foreign pupils. Furthermore, 
the Council of the European Communities became active in July 1977 and 
asked all member states to fulfill within a period of four years the 
following measures: 

Introductory courses without fees that are adapted to the specific |* 
needs of the children and include teaching in the national language of 
the receiving state; 

« 

Training and further education of teachers who offer such a typfe 
of courses; and 

Furthering of teaching the foreign children in their mother tongue' 
and in civic education (the whole being coordinated with the overall 
education in German school institutions) • 

• 0 

It should be mentioned again that the decisions of the KMK have the 
character of recommendations and .therefore do not bind the individual 
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Lander. The problem is further complicated since there is not only' the 
cultural sovereignty of the Lander, but there exist also diverging con- 
cepts with regard to an employment policy of foreigners in the different 
Lander that do not make it easier to s'olve the school problems of children 
of migrant workers. This is also clearly reflected in the dif ferenfcvira- 
plementation measures of the Lander based upon ^.recommendations of the KMC. 

The KMX passed three recommendations in 1964, 1971, and 1976. 
Foreign pupils have the same rights and duties as German' pupils with 
regard to full- and part-time compulsory school attendance until the age 
of 18. However^ the double strategy, of the KMK recommendations is rather 
ambivalent, if not impossibles on the. one hand, foreign pupils should 
become part of the German education system so that they learn the German 
language, receive German graduation certificates) and are socially 
integj-ated "for the duration of ' their stay in the Federal Republic of 
Germany"; on the other, they are supposed to keep and improve the level 
of knowledge of their mother tongue and their cultural identity, which 
should allow them a reintegration intq thj^ education systems of. their 
"countries of origin." ' * ^ . 

Preparatory classes, were introduced in order to assist foreign 
pupils in learning the, German language. Foreign pupils with a sufficient 
knowledge of German were supposed to enter, normal classes; their propor- 
tion should not exceed 20 percent. 

Although the idea of "national schools" for foreign students has been 
generally rejected, some Lander developed pilot projects that corresponded 
to a de facto realization of this idea. In some Lander , Schooling in the 
mother tongue was left "to the consulates of the "countries of origin." 

Furthermor.e, it must be stressed that due to the density of for- 
eigners' in certain areas— especially in some districts of the big cities— 
•the concept of integration according to the 20 percent clause could not 
always be implemented. However, as mentioned above, e.the educational 
authorities at the Lander or local level are forced to develop strategies 
of "muddling through" as long as the overall political, and legal frame- 
work conditions are not clearly defined. The necessary consistent 
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measure, carnot be undertaken unless a coroprehensive . concept of Aus 

« 

landerpolitlk is still missing. 

Although several attempts were undertaken during' the late 1970s, 
a lack of consensus between th§ federal government and the Lander govern- 
ments still prevailed and led to a "nonpolicy" of immigration in the 
Federal Republic of Germany. 

V . E ^ a 1^ i ty of Educati onal Opportunity; Specific Measures in the 
Federal Republic of Germany ' l/ 

* ^i^re exist, as mentioned above, several ^possibilities of inoisieasing 
the ^equality of educational opportunity, of implementing the right to 
education. In principle, three approaches .caa, be disting'iished, namely 
(1) political measures that lead to structural changes of the educafe^pn 
system and/or to changes of the adpiission criteria for secondary and • 
terti2iry education, (2) public financial assistance schemes that support 
j^upils and students from low-income groups, and (3) legal measures that 
further elaborate the rights to education- 

The concept of "affirmative action," which goes along with such ideas 
as "positive discrimination" or "reverse discrimination," implies that one 
has to discwbminate in order to equalize- So far, concrete affirmative 
action programs, being well known in the United States, do not exist in 
the Federal Republic of Germany- This does not mean that German policy- 
makers are not unaware of latent, and manifest discriminatory practices 
in education- But three reasons might help to explain possible differ- 
ences between Germany and the United States: 

1. One refers to strjjctural differences in educational planning; 
the steering of educational systems in Germany is primarily 
not organized vicj "consumers" and "markets," but via highly 
centralized planring activities of* the Lander - 

2. The generally accepted welfare state notion in the Federa^^ 
Republic of Germany ("social market economy") led to the estab- 
lishment of a closely tied social network similar to other 
Western European countries and in contrast to the still rather 
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under developed«*-or even rejected — one in the United States. 
*3« The minority problems, especially in the case of migrant workers, 
are not yet ••visible," although they might occur--given the 

present economic constrain ts"in the very near future and lead to 

/ I 

manifest iconf licts* 
The equality of educational opport^nity discussion that took place in 
Germany during the 1960s centered mainly auround the rather rigid German 
education system at the secondary level* It was argued that the particu-- 
larly Iqw participation rate of children from the working class was due 
mainly ^o the early selection processes after primary education* There- 
fore, the concept of the comprehensive school that allows for a greater 
••horizontal mobility** became the structural .alternative As mentioned 
above, the Gesamtschule did not replace the traditional system, which 
however changed in two ways: (a) the introduction of an ••orientation 
level*^ weakened the former a priori streaming; and (b) the social demand 
for secondary education changed to such an extent that the Hauptschule is 

no longer the ••main school** but a **residual school,** which raises the 

12 ' 
question of abolishing it totally* In turn, this also means that the 

Gymnasium of 1980 is no longer comparable ^ith the Gymnasium of I960. 

Therefore, the dichotomy of Gymnasium versus Gesamtschule must be given up 

in favor of a more differentiated analysis* In other words, further 

educational reform measures are necessary, but must be — due to the changes 

in enrollment ratios and participation rates — undertaken under a different 

focus • \ 

Since 1972, pupils and students from low-income families can claim 

public financial support in order to continue education at the sedcndary 

II level and at the tertiary level* The Bundesausbildungsforderungsgesetz 

( BAfoG ; federal law for furthering education) is based nipon the principle 

of the social state (Article 20, 1 of the Grundgesetz ) and is supposed to 

realize a de facto equality of life chances* Grants are offered to 

pupils, combined forms of grants and loans (to be repaid without interest 

charges) to students; the amount depends upon the net income of the 

parents. 
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In 1972,. 225,000 pupils (31.3 percent of all pupils) receive^ BAfpG 
grants; in 1980, the corresponding number of pupils was 490,000 (34.2 
percent). In 1972, 270 , 000 students (44.6 pc^rcent of all students) 
•^received BAfoG grants/ loans . In 1980, the corresponding Joumber of 
students was 345,000 (35»6 percent) » ' 

Total expenditure of this scheme increased from 1»6* 'billion DM. 
in 1972 to 3.7' billion DM in 1?§0. sThe scheme is financed by the . Bund 
(65 percent) and the Lander {2^5 percisnt); it offers the federal govern- 
ment a "market-oriented^'V consumer-oriented strategy of intervention 

m 

in matte -s of educational policy. 

Although the data are incomplete, the general picture isT^bvious: 

• * y 

in 1979, more than 30 percent of the BAfoG recipients ^came, from the 
working class. Finally, it should be mentioned that foreign pupils and 
sjtudents also can apply for BAfoG grants/loans. However, the administra- 
tive ^gulations are ratiher complicated: whereaa^ children wit;h,*EC 
nationality (Italians and* Greeks) have the same claims as Germans, the 
possibility o^ financial assistance for other foreigners depends upon the 
duration of stay (in the case of pu^ls, at least one of the pareiits must 
have been employed in Germany during tbe preceding three years) . In 
1979, 13, 0,00 foreigners received B AfoG grants/loans (out of 770 , 000 
recipients altogether). This percentage of 1.7 in 1979 was supposed 
to increase since the majority of the foreign pupils did not yet — due 
•to the age composition — enter the secondary II level. However, in 
November ^ 1982 , the ^new federal government announced drastic changes 
of th6 BAfoG scheme • In the case of pupils, only those who- must live 
outside their family homes can claim BAfoG grants* Since in 1982 only 15 
peil'cent did flot li^e with their parents, it can be assumed that the BAfoG 
scheme will be practically abolished for pupils at the secoridary II 
level. 

In the case of students, the old combined BAfoG scheme of grants 
and loans will be changed into a pure loan scheme. The consequences 
are obvious: many students, especially from the lowest income groups, 
will be reluctant to assume a \ong-term debt in order . to finance their 
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educajtion, which will negatively influence the proclaimed equality-of- 
educatiqnal-opportunity goal of the 1960s and 1970s. 

Although slogans such as "equality of educational opportunity" and 
"education 4S a civil right" played a significant role during the "decade 
/>f "educational .reform" (1965-75) in the Federal Republic of Germany, the 
political meaning of basic rights to education still remained rather 
limited. In constitutional-legal terms, those slogans did not lead to a 
process of concrete codification of basic rights to education as social 
rights, although "external pressure" increased — due to the international 
codifica^tion of human rights instruments, most of which were ratified by 

* 

the Federal Republic of Germany. In practical-financial .terms, a dramatic 
backlash can be anticipated due to the announced changes of the BAfoG 
scheme. 

Today, the Federal Republic of Germany is a de facto country of 
immigration where tl>e majority of migrant workers and their families will 
stay permanently. This requires that th^. social rights as laid down and/ 
or practiced to the benefit of Germans must^ also be applied to foreigners. 
B^sic rights to education must at. least be formulated as basic norms and 
applied to all inhabitants, to Germans and non-Germans. This requires 
educational reform measures in terms of a more pluralistic and differ- 
entiated educational system, which should offer educational paths accord- 
ing to different individual needs and include the right of , participation 
in all decision-making processes within the educational institutions. 

Rist mentioned that •*it is noteworthy that nowhere in the current 
discussions about the educational future of the foreign workers' children 
does one come across the concept of affirmative action" (p. 237). Some, 
of the reasons for it were explained above. If the present federal 
government intend:^^ to apply more market-oriented schemes in educational 
finance, then affirmative action programs are even more urgent than 
before — because the present position of nonrecognition of the de facto 
immigration situation in Germany can no longer be held, and the built-in 
disadvantages of educating foreign children as "illiterates in two 
languages" must be removed through special programs in favor of them. 

/■ 
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NOTES 



1. The notion of planning Is, of course, restricted to programming 
(preparation of plans) • 

2. Attendance at part-time vocational schools is compulsory until the age 
of 18, 

3. Georg Picht. Die deutsche Bildungskatastrophe^ Analysen und Doku - 
mentatio n* 01 ten-Freiburg, Walter Verlag, 1964. 

4. Half Dahrendorf. Bildung ist Burgerrecht* Pladoyer fur eine aktive 
B i 1 du n gspo 1 i t i ck . Hamburg, Nannen, ^1965. 

5. The Federal Republic of Germany became party to both Covenants, but 
not party to the Optional Protocol • This implies that citizens of the 
Federal Republic of Germany cannot submit "written communications" to the 
Humjin Rights Committee^ The Federal Republic, of Germany made, however, 
the necessary declaration under Article 41 with regard to the procedure 
for inner-state complaints~a procedure that provides for a complaint by 
one state party that another state party "is* r\ot fulfilling its obliga- 
tions under the present Covenant.** 

6. The Federal Republic of Germany became party to this Convention, 
which came into force on May 22, 1962, and to the recommendation. 

.7. Under Article 5 of the International Convention on the Elimination 
of All Forms of Racial Discrimination, States P^urties {including the 
Federal Republic of Germany) undertake to prohibit and to eliminate 
racial discrimination with' respect to the right to education. 

\ 

8. * All figures are from: Bundesminister fur Bildung und Wissenschaf t v 
Grund- und Struktur-Daten 1981/82 . Bonn, BMBW, November 1981. 

9. This duration of stay is necessary in order to become a citizen of the 
Federal Republic of Germany. In 1979, about 35., 000 foreigners became 
Germans • However , 25,000 of them came from Eastern European countries 
such as Rumania, the Soviet Union, Czechoslovakia, Poland, and Hungary « 
With the exception of Yugoslavia (about 4,000.), only a very small number 
of persons from the **South** became Germans, namely, 340 Greeks, 951 
Italians, 225 Spaniards, and 312 Turks* 

10. In absolute figures, however, also in the case of these three 
nationalities, increases occurred (e.g., in the case of Greek pupils, 
from 26,500 to almost 51,000 during that period). 
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11* According to a recent survey, 8 percent of all foreign children 
^ of compulsory school age did not attend school* Among all Turkish 
children^ the percentage reached almost 18 percent. 

12 • Because there is obviously the danger that the Hauptschule becomes 
primarily the school of the children of migrant workers* 
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AFFIRMATIVE ACTION: THE YUGOSLAV CASE 
Trlvo Indjlc 

t ' • * * 

\ 4 

r-r * 

Yugoslavia was founded as an Independent state of Southern Slavs In 
1918, following World War I. l^p untiil 1941, It was a monarchy with a* 
highly centralized political and admliistratlve structure and numerous 
Internal tensions due to the unresolved problems of Its ethnic, religious, 
and cultural minorities • Some ethnic groups— *for example, the Macedonians 
— lacked basic national rights, such as the right to use their own lan- 
guage In schools and public administration. The concept of a federated 
Yugoslavia, put forth by all progressive political movements of Southern 
Slavs, was rejected in favor of a rigidly centralized monarchy; such 
was the notion of "one people with thtee names" (Serbs, Croats, and 

Slovenes). In the so-called Vldovdan Constitution ot 1921, the right of 

, ■ . / 

Macedonians, Montenegrins, Muslims and other national minorities to a 

separate ethnic and cultural identity was not recognized. This conflict 

between national centralism and the tendency toward federalization of the 

country constitutes a distinctive characteristic of Yugoslavia and will 

long continue to represent the focus of the divisive forces within its 

framework. 

Yugoslavia is also the site of diverse religious communities and 
Influences: in the western half of the country. Catholics and Protestants 
are prevalent, while in the central and eastern regions followers of 
the Muslim and Eastern Orthodox faiths are more numerous. Religious 
intolerance and divisions have often had signi^cant political conse- 
quences, particularly during World Wau: II. 

^ Various cultural communities coexist in the Yugoslav geographical and 

historical sphere. Alongside the traditional Slav peoples (Serbs, Croats, 

^ Slovenes, Mecedonians, and Montenegrins), there are other natives of 

Q subsequently formed cultural groupings (Albanians, Turks , Muslims) 9 as 
well as numerous other ethnic minorities (Italians, Hungarians, Bulgari- 

^ ans, Rumanians, Ruthenians, Jews, Slovaks, etc.). 

203 



2U 



ff-The historical divisions — political and ideological— in addition 
to the intervention of the Great Powers in the Balkan Peninsula, and the 
religious and cultural conflicts, profoundly affected the peoples of 
Yugoslavia. The foundations for a new, republican, and federal Yugo- 
slavia were set up in the course of World War II, in the common struggle 
against the Germans and othdr occupying forces and their collaborators, 
a struggle in which every 10th Yugoslav lost his or her life. The Const i- 
tutidn of 1946 declared Yugoslavia to. be a federal republic from which all 
forms of ethnic, religious, or other discrimination would be excluded. 

From that time begins the ethnic rebirth of all Yugoslav peoples and 
national minorities. Church and state were made separate, schools were 
removed from church jurisdiction, and all national languages were made 
equal before the law. Yugoslavief became a federation composed of six 
sovereign state republics and two autonomous provinces: Bosnia-Herzego- 
Vina, predominantly inhabited by Serbs, Muslims, and Croats i Montenegro^ 
where ^Montenegrins constitute the majority of the population; Croatia, 
with Croats as a nation; Macedonia, with Macedonians; Slovenia with Slo- 
venes; Serbia with Serbs; and two autonomous provinces, Kosovo and Vo^ivo- 
dina, contributing to the composition of Serbia. The Autonomous regions 
are territories where the members of national minorities predominate: 
Albanians, Turks, and Muslims in xTosovo, and Hungarians, Rumanians, 
Ruthenians, and Slovaks in Vojvodina. The term "national minorities" 
became interchangeable at the close of the 1960s with the term "nationali- 
ties." In this memner, it was sought to avoid the negative connotation of 
the concept of "minority" and to underscore the fact that those population 
groups in Yugoslavia, that in an ethnic and national sense form part of 
the populace living in other neighboring states, represent an active and 
equal factor within the Yugoslav community. That is, they enjoy the same 
ethnic, economic, political, and cultural rights as the major "nations" or 
peoples of Yugoslavia. The Federal Constitution of 1974 and the republi- 
c«m and peurticuleucly provincial constitutions of the same year define the 
numerous civil rights and freedcxns of the diverse "nationalities" very 
precisely. Aside from the constitutional categories of "nation" (i.e., 
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one of the moire numerous ethnic groupings or national majorities) and 
"nationality" (a national minority), there also appears the term "ethnic 
group," a differentiation 'of which from the first two categories is 
insufficiently clee^ . As to the. types and scope of the constitutional 
rights for these three categories of the Yugoslav population, there are no 
differences. There exists, in fact, only one distinction; as opposed to 
a "nation," neither a "nationality" nor an "ethnic group" can constitute a 
separate state within the framework of the Yugoslav federation, since they 
represent demographic fragments of peoples composing soverei'tfn states 
beyond the borders of Yugoslavia. This distinction was particularly 
emphasized on the part of official circles at the time when Albanian 
separatists in Kosovo, in 1981 and 1982, demanded that their autonomous 
province be made a republic, that is, that it be accorded rejpublican 
status in the framework of Yugoslavia. The problem wi^h that resides in 
the fact that federaj. republics, as sovereign states, possess the cpnsti- 
tutionally guaranteed rights 'to self-determination and secession. 

Yugoslavia is also a multilingual community. The three most general-' 
ly spoken Slavic languages are Serbo-Croatian, Slovenian, and Macedonian, 
in addition to the series of other languaiges of the nationalities. There 
are two separate alphabets in use as well: Cyrillic and Latin. The 
country does not have a single official language or script. All lan- 
gxiaQ^es and scripts are equal before the law, in public administration, 
schools, mass media, and the like. 

Article 170 of the Yugoslav Constitution of 1974 declares that 
every citizen is guaranteed his or her free expression of belonging to a 
"nation** or ••nationality," the free expression of his or her ethnic 
culture, and the freedom to use its language and script. The citizen is 
not required to declare himself or herself a member of any particular 
nation or nationality, nor is he or she required to define himself/her- 
self in terms of membership in one or another nation or nationality. Any 
propagandizing or imposing of national inequality as well as any incite- 
ment to national, racial, or religious hatred and intolerance is unconsti- 
tutional and subject to fine (Articles 170 and »03). 
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The principle of proportional representation for the nations^ na- 
tionalities, and >thnic groups in the organs of power (from the federal 
Parliament to the local, municipal assemblies) was also declared in the 
constitutions of the federal bodies. In addition to the standard legal 
ways to defend the rights to an ethnic and cultural identity (the regular 
courts and the Constitutional Court) r tl>e constitutions of several federal 
bodies envisioned the formation of special organs, councils, or commis- 
sions that would be concerned with the protection or enactment of consti- 
tutional principles dealing with the equality of nations, nationalities, 
and ethnic groups* 

There is no doubt that the postwar Yugoslav policy of national equal- 
ity yielded positive results and successes in correcting injustices and 
violations, both historical and political, that had been going on in this 
part of the world for decades, even centuries* In this regard, the 
example of .the Macedonian peoi>le and their culture is very illustrative. 

For centuries, the Macedonians waged a struggle for independence and 
their national and cultural identity, which was threatened by the irreden- 
tist intentions of neighboring countries (Byzantium, Ottoman Turkey, 
Bulgaria, Greece, and, during World War II, ^en Italy). Toward the 
end of ^orld Mar 11, within the framework of the Yugoslav community of 
p€!Oples, the Macedonian la^uage was proclaimed, in 1944, the official 
language of Macedonia. That same year, the Macedonians adopted a modern 
orthography, established a series of national cultural institutions, 
schools in the national language, etc. Shortly thereafter, a modern 
Macedonian literature, opera, theater, radio, and television were created, 
a university and a Macedonian Academy of Science were founded (1967), a 
dictioriary of the Macedonian language was published (1961), as was a 
history of the Macedonian people. There was a previously unseen enthusi- 
asm of national and cultural rebirth, of a small people (according to the 
1981 census, Macedonians in Macedonia numbered 1,281,195) hastening to 
cat.ch up with what had been denied them ^or centuries. 

To the Macedonian example could be added many others, particularly 
those that speak of the reb\jf^ of national minorities in Yugoslavia 
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(Albanians, Hungarians, Rumanians). All of these are situations in which 
the consequences of historical « and other social differentiation can* and 
should be corrected by means uf a policy of affirmative action- 

That which is specjific to the Yugoslav experience is the fact that 
here the political system has actively stimulated and promoted change 
in those situations that would otherwise be corrected by measures of 
affirmative action. Suffice ^ review the Yugoslav body of legislation 
to be convinced of this. Of course » this does not mean that in practi- 
cai, everyday life there are no problems and conflicts in which measures 
of affirmative action would not ^nd universal appliciUjility • We shall 
limit ourselves to only a few examples in this regard. 

In recent years, Yugoslavia has had serious problems with a strong 
current of Albanian nationalism and separatism in the autonomous province 
of Kosovo. In that, part of Yugoslavia, according to the population census 
of 1981, live 1.6 million people, whose percentages of the total are 
represented as follows: Albanians, 77.5 percent? Serbs, 13.2 percent; 
Muslims, 3.7 percent; Montenegrins, 1-7 percent; Turks, -8 percent; and 
others, 3.1 percent. In prewar, monarchical Yugoslavia, the Albanian 
minority had no official national identity, nor schools, nor any other 
kind of cultural institution in its own national language. The Albanians 
were among the most impoverished and backward inhabitants of the country, 
their women subordinated to patri2urchal power. In the initial years 
following World War II, the average life expectancy in Ko$ovo was 45 
years; by 1980, that figure had been extended to 68 years. While in 1947 
80 percent of the population of the province lived in a rural setting, the 
corresponding figure for 1981 was only 42 percent. The Albanians hold the 
record birth rate in Yugoslavia, even by international standards. In the 
last 10 years, their birth rate has gone up 27.4 percent, and in Kosovo 52 
percent of the population is under age 19. After the war, 85 percent of 
the inhabitants of Kosovo were illiterate, and it was then that the 
Albanians got the first primer, in their own language. Today, every third 
inhabitant of that province receives an education. The first university 
department in Kosovo was founded in 1960. During the academic year 
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1980-81, 4 there were 47,284 students enrolled at the' University of Pris- 
tina, the capital of Kosovo. In 1979, vhere was a total student enroll- 
ment in Kosovo of 130,000 (the equivalent of 16 percent of the available 
labor force), while at the same time, 165,000 per.sons were employed in the 
social sector of the economy (corresponding to 20 percent of the total 
available labor force) • The gradual overcoming of economic and cultural 
backwardness in this region of Yugoslavia 1^ accompanied by* the national 
rebirth of the Albanians^ who^ as we sald^ have "nationality" ' status in 
Yugpslavla. The Albanians^ in accordance with their number <- are propor- 

tionally represented in all the |>olitical organs and institutions of* the 

' - " I I' < 

province. In practical terms, that means that they are the majority group 

in Kosovo. Proportional representation has helped the Albanians to free 

themselves in the shortest possible time from historical and hereditary 

inequalities and discrimination and to emerge from their formerpoliti 

economic, and cultural ghetto. Along with proportional representation as 

a measure of national equality/ measures of affirmative action were 

« 

carrled^out in pr^ofsLce, despite their not having been anticipated by 
any legislative regulationfir. * : 

Thus, at the University of Pristina (the" only university in Yugo- 
filavia that has all of its instruction in the Albanian language, with 
corresponding instruction in Serbo-Croatian for^ students of Serbian and 
other nationalities) , the enrollment of Albanian students was A^^imulated 
by giving them preferences SLt the time of application. For eaciystudent 
representing another nationality, 3*8 Albanian students were enrolled. 
This ratio is also valid for the 1981-82 school year, prescribed by^ 
university administration. The same criterion holds as well for the 
admittance to student residences and for the granting of stipends and 
credits to study. Within the context of this quota .system, Albanian 
women were giveiv' preference* Today, at Kosovo's university e^ery fourth 
scudent is a woman # and women comprise 40 percent of the student body 
in the School of Medicine. By means of such an enrollment policy at 
the university^ three-quarters of the students in Kosovo today are 
Albanian* 
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Similar examples can be found in other areas in which the Albanians 
enjoy support and favor. The daily newspaper Pclitika writes that text-* 
books in the Albanian language are less expensive than those in Serbo- 
Croatian, despite the jEact that all inhabitant}^ of Kosovo set aside the 

2 

same percentage of their eeurnings for the advancement of education • 
The financing of certain cultural activities also favors those of Albanian 
extraction. In 1981, for example, the Albanian literary journal Jeta e re 
was granted a greater subsidy per number of copies published (416,666 
dinars) than the Serbian journal Stremljenja (275,000 dinars) or the 
journal of the Turkish nationality, Cevren (170,000 dinars in all).^ 
In Kosovo, there have also been examples of restriction of em- 
ployment/job access according to knowledge of the Albanian language 
or membership in the Albania nationality, as well as examples of re- 
quiring bilingualism in job atnpetition in order to be hired. In January 
1982, a factory manufacturing electric batteries held a competition for 
138 jobs and hired 133 Albanians and only 5 Serbs. In the Kisnica and 
Novo Brdo mines, of 1,588 workers hired over the past four years, only 
15 percent of the total hired in the former were Serbs and Montenegrins, 
while in Novo Brdo the percentage was only 13 percent. In the region 
containing both these mines, the majority of the population is com- 
prised of Serbs. This type of hiring policy is the reason they are 

4 

migrating out of the area in increasing numbers. There have been 

so many such instances that a number of non-Albanian Muslims in Kosovo 

have declared themselves to be Albanians since, as they explain, this 

would enhance their chances of employment, of being incliided in the 

academic quota or, simply, it would facilitate their upward social 
5 

mobility. 

It is difficult to obtain data dealing with such examples since they 
are grudgingly made public. In the Yugoslav legal system, there are no 
explicit precedents for fostering programs of affirmative action, particu- 
larly with regard to reverse discrimination. Such programs are, there- 
fore, most often the result of informal agreements of lower bodies of 
the administrative hierarchy or power structure. Their juridical weakness 
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derives from that fact^ in contra^ with and opposition to the consti- 
tutional principle of the right of a^l to compete for public office 
under equal* conditions and that all ^ made available' under 

conditions of equal ity. 

In the cabe of Kosovo, the just« promotion of the national and cul- 
tural identity of the Albanians wound up in exaggerations and abuses or 
the informally adopted measures of ' affirmative action. From 1968, the 
phenomenon of Albanian nationalism and separatism began to appear. 
Illegal -political organizations were established that fought for Kosovo* s 
secession from the Yugoslav federation and sought to have it made part of 
Albania. Some among these supported the notion of an '*ethAically clean 
Kosovo,** in which the Albanians would b^ the dominant group, particu- 
larly in the event of Kosovo's becoming a sovereign state of Yugoslav 
Albanians. The question was no longer, for example, ^by Pristina Televi- 
sion broadcasts the greater part of its programming in Albanian rather 
than in Serbo-Croatian, or why in the League of Communists of Kosovo the 
percentage of members o£^ Serbian nationality in the leadership is, less 
than its proportion in the membership of that ruling party. The matter 
became an open and bitter confrontation of the Yugoslav federation with 
the escalating^ Albanian separatism in Kosovo • Rampant Albanian national- 
ism came to endanger the policy of national equality in Kosovo, even to 
endanger the existence of other nationalities* In the decade from 1971 to 
1981, 57,059 Serbs and Montenegrins migrated out of Kosovo, and that trend 
remains today unabated. In the fall of 1981, at the University of Pris- 
tina, so few students enrolled for instruction in Serbo-Croatian that the 
continued existence of university instruction in that language was in 
doubt. During the first half of 1982, 1,929 Serbs and Montenegrins 
abandoned the capital of Kosovo, l.e*, approximately 5 percent 6f the 
members of those ethnic groups living there. That means that 1 percent of 
'the total number of Serbs and Montenegrins living in Pristina are migrat- 
ing away from that city monthly. Kosovo is an example where some of the 
past wrongs done to the Albanians have been rectified, but where such 
preferential treatment has led to new wrongs. 
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I^disputablS^ in the Albanian case, preferential treatment, intended 
to correct the unjust situation created by previous policy, resulted in 
the strongest forms of reverse discrimination (according to Alan Il# 
Goldman's definition). In contrast, however, the case of Yugoslav Gypsies 
unequivoca]i>ly demonstrates the need for the government to Implement 
certain measure^of corrective preferential tre^atmerit. 

Judglng'^rorf the number of its Gypsies, Yugoslavia appears to be 

their |na;)or center of concentration outside of India. According to the 

recent popifcition census (1981), the number of Gypsies in Yugoslavia— 

.... .J • ^ 

although findings are not as yet conclusive-- totaled 148,604. According 

to the census of 1971, there^^were 78,485. The general consensus is that 
the recorded statistics do not reflect the actual number of Gypsies (the 
magazine NIN, June 7, 1980) because a number of them, due to their unre- 
solved constitutional i^afus, declare themselves as belonging to other 
nations arid nationalities, as a phenomenon of ethnic mimicry* Neverthe- 
less, the most recent census Indicates above all a national Gypsy awaken*- 
Ing as a consequence of their general emancipation* In Macedonia, the 
number of Gypsies in relation to the 1971 census went, from 24,500 to 
43,000. In Serbia, their numbers doubled, while in' Vojvodina and Monte- 
negro their totals increased 2.5- and 3.5-fold • ^pe-^^Mvely. The general 
opinion is *.hat this Increment cannot be ascribed to a high natural 

population Increase among the Gypsies, but rather to the fact thit they 

7 

are more frequently making public their spontaneous national feeling. 

Today, the Gypsies in Yugoslavia are fighting to have "nationality" 
status officially accorded them. The fact is that the status of the 
Gypsy is not expressly regulated in the constitutions of the republics and 
provinces, which comprise regulations regeurding "ethnic groups." The 
Federal Constitution of Yugoslavia does not recognize the category of 
"ethnic group," but rather only the categories of "nation" and "nation- 
ality." The Yugoslav Constitution does not affirm who these nationalities 
are in Yugoslavia, but, conversely, the constitutions of the majority 
of the republics and autonomous provinces explicitly enumerate the indiv- 
idual nationalities, among which the^ Gypsies are nowhere to be found. 
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The Serbian Constitution, for example, in Article 194 guarantees the 

freedom of expression of membership in an ethnic group, the freedom to 

practice their culture and use their own language and script; and it 

provides for the establishment of an organixation to ensure these rights. 

All constitutions at the republican level uj^old these rights as indi-* 

vidual rights of those belonging to ethnic groups, and not as rights 

8 

of the collective, which would be the case for rights of a nationality. 
The statutes of some municipalities that have members of ethnic minorities 
living within their jurisdiction contain detailed regulations regarding 
the rights of . the members of these groups. For instance, a statute of the 
municipality of Tetovo (in Macedonia) includes a paragraph regarding, the 
progreun that is broadcast over Radio Tetovo in the Gypsy language. The 
said statute states too that the mwicipality ensures * to the members of 
ethnic groups living on its territory their proportional representation 
in corresponding bodies of municipal government. 

The Gypsies of Yugoslavia, not merely numerically but in keeping 
with their characteristics, can be assigned to the category of "nation- 
ali9ty"**such is the position and the demand of Gypsy intellectuals and 
organizations. There is.no reason not to support this position, even 
more so* if one takes into account the recent positive gains of the 
Yugoslav policy of equality for nations and nationalities. A change in 
constitutional status fpr the Gypsies would grant them much greater 
politicai^and national identity, a more speedy resolution of their social 
problems, And would afford them a broader cultural self-affirmation* 

In the Report of the Yugoslav Federal Presidency (No. 414, January 
1981), it says that "all indicators dealing with the socioeconomic posi- 
tion of the Gypsies in Yugoslavia (employment, income, housing, education, 
etc.) point to the fact that their problem remains a serious basic social 
issue, since they belong to the poorest sector of Yugoslav society. In 
the large Gypsy families (average size; seven or more members) only one 
or, at the most, two family members have a steady job. And those who are 

employed, due to their low ed^^cational level and ^ insufficient professional 

9 

qualifications, n:ost often hold the least remunerative jobs." In the 



212 



town of Leskov^i for example, of S|180 Gypsies^ only 560 are employed; 

in Pristina, of 6,740 Gypeles^ only 634 -work; ^and in Bujanovac, of 3,500 

Gypsies, only 50 hold jobs. The political organs in Serbia have shown the 

greater number of Gypsies to belong to the category of '^socially endan-r 
10 

gepred per serfs.** In one report, it .states that Gypsies in the munici* 

/■ 

pality of Cakovec, C*oatia~ihcluding the women and children—wander en 

V . . 

masse through the villages, scavenging food from the garbage cans, and 

often resorting to stealing crops, for lack of the basic means of subsis- 
tence. They live in mud-covered willow hovels. Such territorial segre- 
gation of Gypsies exists even in the most highly developed Yugoslav 
•republic, Slovenia. These Gypsy settlements lack roads, running water, 
sewage systems, and often even electricity.^^ 

For Gypsies, the way out of this situation lies in more education 
and higher employment. However, in order to be employed, they have to be 
literate, since almost all employers dcsmand at least an eighth-grade 
education, but the majority of. Gypsies can not fulfill this job require- 
ment (the Constitution does not state that schooling is required in order 
to obtain employment). Thus the circle of poverty closes* The living 
conditions of Gypsy children make it necessary for them to **prepare for 
life" as jsarly as possible, that they do whatever they can to help their 
families ( begging # manual labor, menial part-time employment, etc.). For 
this reason, these children perform more poorly in school or drop out 
early. And those children that manage to enter school find themselves 
in an alien world. The^ schools they enroll in have instruction in a 
different, majority language. That is to say, the Yugoslav Gypsies do not 
have schools in their own language. Without a good )cnowledge of the 
.language of instruction, Gypsy children are handicapped in advance. They 
are often sent to preparatory or specialized ^ departments of the school 
and, in doing so, separated from the other children.v In addition, it is a 
rare occurrence when a Gypsy child attends a' preschool institution or 
kindergarten* 

In the case of the Yugoslav Gypsies, therefore, the techniques and 
methods of an affirmative action program would be of vital import. The 
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•administration should be pressured and urged to reach a resolution on the 
Gypsies' serious problems. Not only would it be a case in which preferen- 
tial treatment would rectify past wrongs # but it also would aid in the 
creation df ^equitable prospects for all. Accordingly, it is difficult 
to accept the point of view expressed by Svetozar Tadic« president of the 
Council on Zntec;ethnic Relations for the Socialist League of Serbia (a 
popular-fjront orgwization) , who states that **there is no need to speak of 
a specific Gypsy questioni neither is there any need for^ nor can there 

bOf any particular approach to the problem" since in Serbia "all are equal 

12 

and enjoy constitutional rights." But this opinion is contradicted by 

another—one of the Gypsies themselves. As distinguished Yugoslav Gypsy 

intellectual Said Balic (present president of the World Organization of 

Gypsies) explicitly states: "It's clear' that the Gypsies themselves 

cannot muster sufficient forces to effect their own complete equality in 

'everyday lifef" adding that the Gypsies unquestionably need the help of 

13 

political organizations of social emancipation. In the absence of 
jvuridical and enforcement programs of e^ffirmative action, Gypsy volunteer 
organizations (the so-called Gypsy associations) attempt, in collaboration 
'with local administrative organs, to change the current state of affairs 
for the better. 

* 

The Gypsy associations* are volunteer national organizations that 
assemble Gypsies with the aim of ^ furthering the educational, cultural, 
and social status of Gypsies. They began to be formed when the Gypsies 
produced their first generation of intellectuals and active public on- 
ployees, in the 1960s. These associations did a lot for bringing Gypsies 
together, for their national and cultural self-affirmation. They have 
functioned, however, more as a traditional pressure group than as a part 
of the institutional mechanism of the Yugoslav political system. Thanks 
to Gypsy intellectuals in Serbia, beginning in 1974 there have been 
regularly organized festivals of Gypsy <:ult^al achievements, linking 40 
cultural-artistic Gypsy associations. Hheae associations have 6,500 
amateur artists and about a hundred Gypsy writers. They are a center of 
ethnic and cultural emancipation of the Gypsies. 

* 
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As long ago as 1947, a Gypsy Intellectual in Yugoslavia published a 

dictionary of the Gypsy language; and in 1980, in Skopje (Macedonia), the 

first greuiimar text of the j^ypsy language was published, ^written in the 

Gypsy alphabet, in an edition of 3,000 copies. Although this first 

edition is already sold out, its author had to wait six years for publica- 

14 

tion for lack of funds. in 1981, the %iorld*s largest anthology of 
Gypsy poetry was published in Belgrade, and the Yugoslav Gypsies also have 
plays . %yx it ten in their language. All of these are, Nonetheless, indi- 
vidual efforts. The broad support ' of the entire Yugoslav society is 
necessary, since the Gypsies st4.ll do not have printed works in their own 
language, schools in their own language, or newspapers in their language. 
Up until now, only Radio Tetovo and Radio Belgrade (Studio **B'') have a 
daily half-hour program in the Gypsy language, and these are more of an 
experiment than a permanent solution. The paper The Gypsy Voice has 
ceased publication, due to lack of funding. 

Moreover, there are a small number of Gypsies who are active in the 
administrative apparatus. One Gypsy activist' from Nis (Serbia) empha- 
sizes, for instance, that of 12,000 Gypsies in Nis, they have not one 
delegate on the municipal assembly^ on the executive bodies of political 

organizations and associations. **The situation is similar in many other 

* 15 
places, and that's also how it is at the republican and federal levels.** 

The Gypsy association in Pirot (Serbia) has a membership of some 6,000 and 

they do not even have a place to hold their meetings. The seune situation 

exists in Vremjska Banja (Serbia),, where 2,000 Gypsies live.^^ Many 

Gypsy associations (of which there are 80 nationwide) operate under 

17 

impossible conditions. Of the total number of Gypsies in Yugoslavia, 
only about a hundred are studying at the university level. 

The example of the Gypsies drastically points to the urgent need for 
a prograun of affirmative action, even in those countries that have consti- 
tutionally decided tl^ie complete equality of all peoples and national 
minorities and have eliminated racial, Religious, and social discrimina* 
tion. Constitutional principles are one thing, while their practical 
application is a far more complicated matter". Practical life does not 
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allow us to be lulled into complacency by constitutional rhetoric # even 
when we are dealing with the constitution of a socialist country • The 
fact that the plight of the Gypsies is not unique in Yugoslavia can be 
seen from the case of those Yugoslavs who, at the time of census- taking, 
choose to declare, themselves as "'yugoslavs*'' 

In Yugoslavia, according to . official records, there exist Serbs, 
Slovenes, Croats, Albanians, and a series of other nations and nationali-* 
ties, but ^Yugoslavs** do not exist either as a nation, a nationality, or 
as an ethnic group • According to the population census and the statist- 
tics, they are treated as ''nationally undefined*** The Yugoslav Constitu*- 
tion and the documents of the Communist League of Yugoslavia (the ruling, 
and the only, party in the country) do not recognize '^Yugoslav'* as an 

ethnic label, as the denomination of a people or as a supranational 
18 

category • In ispite of that, there is a constant increase in the 
number of people in Yugoslavia who define themselves as ''Yugoslavs*'* The 
1971 census shows 273,077 Yugoslavs, while the last one, that of 1981, 
records 1,219,024 Yugoslavs* That is 5.4 percent of the total population 
of Yugoslavia* Host often those who declare themselves as "Yugoslavs" are 
those who are offspring of ethnically mixed marriages, but 'there are also 
those who consider ethnic distances in Yugoslavia to be minimal and who 
think that traditional ethnic tensions can only be overcome by a feeling 
of belonging to one vast community* However, this group of the Yugoslav 
population is all too often accused of promoting unitarianism, cen- 
tralism, - hegemony , or the forcible integration of those independent 
components of the Yugoslav federation* They are accused of being the 
creators of a supranation that seeks the mandatory assimilation of other 
Yugoslav peoples and nationalities, etc* There are more than a few 
Marxists who indicate that the existence of "Yugoslav" as a nation, 
supranation, inter nation, or any other ethnic formulation is "unscien- 
tific," "un-Marxist ," and the like. Those who define themselves as 
"Yugoslavs" defend their right to an ethnic specificity, to be Yugo- 
slavs; and they demand the right to and dignity of their self-classi- 

19 

fication be acknowledged* In any event, the debate between them 
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and their opponents continues and^ apparently^ will last for a long 
time« 

We personally can see no reason that those who declare themselves to 
be Yugoslavs should not be accorded ''nation^ or **nat tonality status, 
with all the' constitutional rights that correspond to those categories 
(including the right to "^oportional representation in the organs of 
administration or the right to the creation of their own national institu- 
cions)* Ethnic processes are not static, to be completed once and for 
all. The ethnic homogenization of Yugoslavia, mixed marriages, the effect 
of internal migration, the desire to transcend narrow regional, ethnic, or 
linguistic boundaries,,, are dynamic factors of a developed, economically 
and politically integrated society such as that of Yugoslavia. It is for 
this reason that we believe the recognized positive experiences of the 
affirmative action program should apply. 

Other groups that do not enjoy any constitutional status in Yugo- 
slavia are the Ukrainians (approximately 13,000) and the Vlachs or 
Aromanians (32,071).- In 1890, the Ukrainians settled in Bosnia, and 
from there they spread to other regions of the ^ountry* They already 
had a strong national consciousness upon their arrival, and even today 
they call themselves Ukrainians and speak Ukrainian. Related to them, 
the Ruthenians possess nationality status in Vojvodina, and the Ruthenian 
language is one of the five official languages of that province. And 
while the Ruthenians have schools in their own language, their own radio 
and TV program, their publisher and press, the Ukrainians are still 
deprived of those advantages and frequently treated like a branch, an 
extension, of the Ruthenian nationality. The Ruthenians came to the 
Balkan Peninsula in 1746 from the northeast part of the former Austro- 
Hungarian Empire (what today is eastern Slovakia). The Ruthenians kept 
their language and the naune of Ruthenians, although in their ancestor al 
homeland, Czechoslovakia, they are not recognized as a national minoi;ity. 
Despite the ethnic and linguistic similarity of those two groups, the 
differences between them are clear. Since the Ukrainians are members of 
an ethnic group with unfavorable status, certain elements of protective 
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discrimination could be applied to their benefit • 

The VlachB or Aromanians are remnants of Roman settlers who came to 
the Balkans prior to Slav colonization. Sven today, they have conserved 
their language and a consciousness of their ethnic identity, ^hey have 
no schools in their language, no press « cultural institutions « or the 
like. Therefore, their integration in society is made significantly more 
difficult, as in the case of the Gypsies. Systems of preferential treat- 
ment characteristic of affirmative action should be applied to alleviate 
their plight. 

From all the examples mentioned « we can see that Yugoslav society 

is a conflictive society, despite its pretensions to ideological and 

political homogeneity. The constitutional category of proportional 

representation of its ethnic group^ in all spheres of public and political 

life, as well as the proclaimed civil rights and freedoms for' all, or the 

protection against all forms of discrimination, in no way means that the 

present situation is totally satisfactory. The constitutional norm with 

reguds to proportional representation is at times not attained. For 

instance, in Croatia, the members of nationalities make up 2.3 percent of 

the' total population, while they are only represented by 1.9 percent of 

' the delegations to the municipal assemblies, 1.4 percent of those in 

municipal executive bodies, and only 0.5 percent in administrative organs 

20 

at the municipal and republican levels. As a result of its ethnic 
composition, it is understandable that Yugoslav society is sensitive to 
all forms of "enumeration** and estimates based on an ethnic criterion. 
One could say that the matter of interethnic relations and their reflec- 
tion upon the political system, upon the distribution of ethnic groups in 
the power structure, upon economic or cultural life, is a. taboo subject, 
judging from the absence of serious sociological analysis. In Yugoslav 
specialized literature, th'ere are no works on affirmative action nor any 
discussions on positive discrimination. As we^Jiav^'^^ted , the constitu- 
tional system does not recognize the category of preferential quotas for 
any disadvantaged minority. The official policy of "Brotherhood and 
• Unity" leaves the practical correction of constitutional principles to the 
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IocaX administration or to the sole political organisations recognized by 
the Constitution (the League of Communists and the Socialist Alliance). 
Thus^ the only existing forms that in a. way resemble affirmative action 
programs could be found at the level df^the local organs of government* 
We hope that the undeniable need for a program of affirmative action, 
even in those soisieties that are ideologically and politically monolithic, 

has been demonstrated by our analysis* ^ ^ 
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PERU: AFFIRMATIVE ACTION FOR THE MAJORITY 
Susan C. Bourque 

The economic and cultural realities of Peruvian society make this 
country's affirmative action policies an important instance of the veuria- 
tion found in Third World nations. The Peruvian case underscores the 
problems of implementing affirmative action in nations suffering from 
severe economic underdevelopment. Ultimately, Peru demonstrates the 
dependence of such reforms upon both the commitment and political skills 
of a nation's leadership, as well as upon the stability and health of the 
nation's economy. 

The, issue affirma^tive action must address in Peru-- and in many Third 
World countries— is the inequality of the majority and what the state can 

f 

do about it. Affirmative action in this instance requires a more encom- 
passing definition, to wit, government policies adopted to promote im- 
proved access to resources such as land, education, and legal rights, for 
those presently disadvantaged. 

Thus the policies associated with affirmative action in the ukited 
States—quotas, improved recr/iting, goals and timetables, revisioAs in 
criteria for hiring and promotion, internal compliance officers and court 
challenges — do not easily translate to the Peruvian situation. Similarly, 
Peruvian patterns of ethnic identification, political and economic power, 
as well as strategies of ethnic mobility, offer marked contrasts to the 
patterns found in Malaysia and India. 

Peru is both ethnically and geographically diverse. The population 
(17 million in 1981) is unevenly distributed in three widely varying 
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regions: the coast (50 percent in 1982), the sierra (the mountains, 39 
percent), and the jungle (selva, 11 percent). Roughly speaking, ethnicity 
parallels geography with mestizo and white populatifons predominating on 
the coast, Indian peasants and mestizos populating the sierra, and tribal 
forest Indians and hunters and gatherers in the jungle. Substantial 
° Internal migration has somewhat affected this pattern: both sierra and 
coastal residentB trickle Into the jungle as economic opportunities 
develop there, atid rural Indian peasants migrate to the cot^stal cities, 
primarily Lima and Chlmbote. Migration from the sierra has dramatically 
Increased in the past 40 years, reaching its peak during the p^^riod 
1961-72, declining somewhat in the period 1972-81. During this time,' the 
population of the sierra has dropped 26 percent. Approximately 75 percent 
of Lima's population was born outside that city. In the Peruvian census 
of 197^, 72 percent of the population listed Spanish as their native 
tongue and 26 percent listed Quechua or Aymara, the language assocrated 
with the sierra Indians. ^ 

Inequity in Peru is marked. One recent estimate put 80 percent 
of the population in the lower class, whicl/^s composed of a substantial 
range of occupations*''' In the rural sector, «thi8 includes landless 
Laborers^ ex^peons, comuneros (members of peasant communities) # and 
in the urban sector, street vendors/ domestics, industrial workers,, 
enlisted and noncommissioned military, and police personnel* In short, 
the lower class includes an economic spectrum widely varying in interests 
and concerns* What they sheure is low income relative to the middle- and 
upper-class minorities. Three-quarters of Lima's population lives in 
squatter settlements where electricity and piped water have only recently 
become available and where people are chronically underemployed or 
unemployed, and when employed concentrated in the lower levels of the 
oervice sector* 

In this paper, I discuss some of the policies Peruvian governments 
have developed over the past 20 years to deal with the inequity of the 
majority, contrasting the first regime of Fernando Belaunde Terry (1963- 
68) with the revolutionairy military government ot Juan Velasco (1968-75) 
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and Morales Bermudez ( 1975-80 )• For both periods, I address three 
specific concerns: (a) polipy innovation and its motivation, (b) the 

complexities of the implementation process, (c) intended and unintended 

2 

outcomes <5n Indian peasants and women. The evidence from Peru suggests 
the difficulty of implementing affirmative action under conditions of 
economic uncertainty and .'decline. Reform policies initiated in the first 
years of the military jgovernment are all severely curtailed in the ensuing 
yee^s as resources become tightly restricted. This underscores the criti- 
cal role of the state in directing affirmative action efforts, as well as 

an important restriction upon its implementation of these policies. 
♦ 

The Changing Role, of the State and Affirmative Action 

In large parts of the world, the state's major concern is to control 
structurally subordinate populations. Affirmative action is significant 
because it represents an instance in which the state appears to be de- 
veloping channels to afford greater access to resources for its most 
disadvantaged citizens, or for groups of . citizens in its most disad- 
vantaged strata. Understanding the circumftances under which a government 
comes to adopt such policies, as well as the outcome of those policies, 
are central x?oncerns of contempoAAryv^political science. 

Over /t'he past 20 years, 1t^«/^Peruvian state has both increased its 
role in directing Peruvian society and turned its attention toward 
disadvantaged . groups . The^ scope of ^ovcrjnment activity has broadened, 
involving .the state in jprovision of infr^istructure (roads, transporta- 
tion, dams, irrigation): and in an expanded role in the economy (including 
the stateTControlled petroleum and fishing industries, marketing and 
agri6ultur,»l enterprises). The state has also addressed central problems 
of «,social>^equity and social justice through experiments in agrarian 
reform, /education, rural, development, and the expansion of women's 
participation. 

Government efforts to deal with questions of social justice and 
to define routes for its attainment constitute that aspect of policy 
considered affirmative action, that is, those areas in which the state 
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has developed policies to improve social equity through the use of state 
resources* Affirmative action in Peru has been pursued through legisla- 
tive and executive programs # through policies defined and implemented by 
the state, and through redirecting or reorganizing private or nonstate 
entities and resources toward those ends* 

In defining and implementing affirmative action policies r govern- 
ments have had to confront two central and complex issues: (1) which 
groups are to be the recipients of affirmative action, and (2) toward 
what goal should state action be directed? A second phrasing of these 
issues might be: What models for affirmative action have Peruvian 
governments adopted? What has government leadership hoped to achieve? 
How have policies fit into the larger patterns of social change? What 
have been the responses of recipient populations to national initiatives? 

In Peru, the problem of inequality has been addressed by every 
administration since ''the early 1960s « Widely diverse political leaders 
have attempted policy innovation and focused public resources and energy 
in attempts to cope with the most glaring forms of inequality. Their 
experience demonstrates the difficulties of defining and implementing 
affirmative action* 

Historically, Peruvian governments have been faced with the question 

of how to achieve ilational integration in a population composed of a 

3 

fluid range of Indians, mestizos ^ and Caucasians. Any such scheme 
implied some '.attention to the substantial economic and cultural gulfs 
^ between the ethnic and economic groups in Peruvian society. Most recent- 
ly, thir analysis has included the disparity between men . and women in 
their opportunities and circumstances* 

Divisions in Peruvian society are marked between the modern and 
traditional economic sectors, between geographic regions, between ethnic 
groups, and between the sexes. Inequity is both severe and distributed in 
such a fashion as to make policy development a nightmare. Webb reports "an 
extreme of overall inequality." The distribution of personal income by 
decile indicates a ratio between top and bottom deciles of 49:1. Further- 
more, the lower six deciles receive only 17 percent of the national 
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income, while the top decile deceives 52.8 percent; of that top decile, 

the upper 5 percent receive 43 percent and the top 1 percent 30.5 percent 

4 

of the total national income • 

More important in terms of policy, any given social sector — such as 
the city wage earner or even the highland peasant^-^may include both, very 
wealthy and very poor individuals # Webb points .out that^ the lack of 
correspondence between inccxne strata and other economic and social groups:: 
ings makes redistrlbutive policies extremely difficult. Moreover, poli- 
cies directed at helping* the poor in one region may increase the difficul- 
ties of the poor in another. For instance, h(?. notes that higher prices 
for sierra-produced potatoes increase the cost of food for the urban poor. 
The diversity of incomes by geographic regions and* occupational groupings 
is an important aspect of government planners' « difficulties in developing 
affirmative action programs. Mot only must they decide who within a 
particular region i6 to be given the benefit of government programs, but 
they also must determine how assistance to any selected group affects 
Qthers with comparable amd competing claims. This becomes a more difficult 
process when the state is. heavily and directly involved in the devel^^pment 
planning for society as' a whole and there are limited resources to meet 
demands for state action. 

Ethnicity, National Integration, and Affirmative Action 

Central to any plan for national integration or affirmative action 

policy in Peru is the question of what is to be done with the^'fural 

Indian sector of society? When the Spanish conquered Peru (1532-35), 

they took charge of the remainder of the Inca empire, a nation estimated 

5 

at between 4.5 and 3.2 million people. This was a diverse population 
of groups conquered and consolidated into a political unit by the Incas 
only 100 years prior to the arrival of the Spanish. 

The history of the sierra Indian population has been that of a 
severely dominated group. Indian identity has been strongly associated 
with assumptions and claims of collective ethnig inferiority by the 
dominant groups.* Non-Indians (i.e., mestizos and Caucasians) have 
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maintained Indiems in structurally subordinate |>o8itions through mo- 
nopolies of the national government and economic system^ through labor 
policies phrased in ethnic terms # and through steady encroachment on 
Indian lands. Indians were reduced to an auxiliary ^labor force to* 
be mobilised for seasonal labor on coastal plantations or, alterna- 
tively, restricted to peon status on highland haciendas or to indigenous 
communities to produce tribute and agricultural surpluses for urban 
centers* 

The newly independent Peruvian state first attempted to achieve 

integration by both abolishing exploitative labor practices and by at* 

tempting to break up Indian communities **to convert Indians into yeoman 
7 

farmers." .Unfortunately, 19th-century liberal policies facilitated the 

encroachment of mestizo plantation owners on indigenous community lands. 

The mestizos' dominance was ironed by their facility in Spanish, the 

language of the legal system, and by the termination of special protective 

policies for the Indians. 

It was only in the 20th cenlury, under the influence of the pro- 

indiqentista movement inspired by tlanuel. Gonzalez Prada, that the 'state 

began to intervene activ,ely on behalf of the Indian population. The 

Constitution of 1920 established the legal existence of the Indian com- 

munity and assumed * some state responsibility for the well-being of the 

Indian population. The Constitution of 1933 reaffirmed the state's 

obligation "^to protebt Indian lands and insure the integrity of the 

Indigenous community ^ It also provided a mechanism for the legal 

recognition of Indian t^cxmnunities, insuring legal status to those communi- 

g 

ties officially registered (Davies, I974i Dobyns, 1964). 

The extension of roads and a national school system into the rural 
aireas proved to be important factors in changing ethnic relations. The 
expansion of schools, which began in the late 1940s, facilitated access 
to Spanish literacy and provided a wider exposure to the norms of mestizo 
life. The extension of road systems and the gradual coounercialization 
of agriculture allowed ethnic mobility to those born as Indians and 
desiring to change that identity. 



226 



The pattern of ethnic identification that emerged in Peru is one 

in which identification as an Indian is a movable and changeable category. 

Cross-regional migration may be accompanied by an individual's acquisi«- 

tion of mestizo identity* Indians can become mestizos by adopting Western 

dress , by learning to speak Spanish, by changing occupation or by changing 

9 

residence f usually moving from the sierra to the coast. Van den Berghe 
and Primoy stress the frequency with which this occurs by noting **tens of 
thousands of Peruvian Indians become mestizos every year«"^^ 

This pattern of ethnic fluidity and mobility makes an important 
contrast with Malaysia and India. Ethnic passing in Peru, does not require 
a change in religion or rejection of one's family of origin. Most sierra 
Indians are normally Catholic and there is an overlay o£ Catholicism in 
many rural rituals. Similarly, Indian families often view the ability of 
a son or daughter to make a life in Lima or on the coast as a positive 
expansion of family opportunities. Parents often make considerable 
sacrifices to allow their children that opportunity. For policy-makers, 
the issue becomes—given the fluidity of ethnic identification and current 
opportunities for ethnic mobility— should affirmative action by phrased in 
ethnic terms?v 

The term indio has such a negative connotation in Peru that it is 
now seldom U3ed, except as disparagement. Over time> campesino has 
come to substitute for it. Campesino might be loosely translated as 
"peasant,** but it is used to include widely varying types of peasants, 
rural proletarian\p, sharecroppers, and even miners. 

This is not to imply that ethnic distinctions disappear in P^ru. 

Rather they are contextual. Individual mobility from Indian or cfunpesino 

to mestizo is dependent to some extent on other people's willingness to 

12 

accept one's ethnic claims. Current observers of ethnic identifica- 
tion patterns in Peru stress the confusion and imprecision in the overlap 
between Indian, mestizo , and Caucasian* Fuenzalida argues that *'at the 
local level the rigidity of relations between the three levels (Indian, 
mestizo and white) is dependent upon the degree of isolation of the 
community. Thus as Peru is a heterogenous nation there is a wide spectrum 



227 



9Q V 



of situations fr«m extreme segregation to extreme fluidity." For the 

rural sierra closest to the coast, and for individuals with access to the 

13 

coast, opportunities for ethnic mobility have accelerated. 

To appreciate what this has meant on a national scale one need only 

•j 

recall that the Peruvian population has shifted from 60 percent rural in 
1940 to 60 percent urban in 1981. For many of the individuals involved in 
this notable population shift, geographic relocation brought with it the 
possibility of a new ethnic identification. 

Given the reality of an ethnically stratified system and ethnic 
mobility, what have been the affirmative actions of governments toward 
the rural Indian sector of Peruvian society? What policies have recent 
governments adopted? What has motivated those policies? And what has 
been their effect? 

Affirmative Action Policies and Programs 

While the need for national integration to achieve Peruvian develop-- 
ment would surely be identified as a major current in the philosophy 
guiding government affirmative action . policy, social fear of the Indian 
or the rebellious campesino has also shaped current governments* percep- 
tions of the need for more effective policies. Davies, writing of Indian 
integration policy up until 1948, notes the "fear of bloody Indian re- 
volts" has characterized the response of v^ite and mestizo Peruvians 

since the colonial period. He also notes that politicians not only used 

14 

that fear to f\irther their own ends, they often shared it. In contrast 
to the situation in Malaysia, the Indian majority in Peru never achieved 
political power. Sporadic Indian and peasant revolts occurred, but these 
did not translate into effective sustained political participation, let 
alone political control. 

Despite the significant population and ethnic shift noted above, 
social fear continues to motivate government action toward the campesino 
population. The peasantry Is still viewed as the source of a number of 
the development problems facing Peru. In the rural areas i their poverty 
is believed to make campeslnos easy marks for political agitators. 
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Peasant participation in invasions of hacienda land and the guerrilla 
movements in the mid-1960s aroused a' fear that disorder might spread 
beyond government control. Such concerns helped the military decide to 
intervene in the political process in 1968. Similarly, scarcity of 
land and lack of skills are deemed to be the major factors that push 
peasants into the overcrowded center city slums and urban land invasions. 
By the late 19508 and early 1960s « both private and public groups had 
begun to seek ways to prevent peasant radicalization. This implied con- 
fronting the dire conditions in the rural sierra and developing programs 
aimed at alleviating or eliminating those conditions* 

Policies Under Belaunde (1963-68) 

When Fernando Belaunde Terry was elected to the presidency in 1973, 
he appeared to many Peruvians to be the dashing, courageous, and energetic 
reformer that the nation desperately needed. Peruvians identified 
Belaunde' s party. Popular Action, with a non-Marxist, nationalistic, 
developmental ly oriented ideology. Belaunde talked about thp "Conquest 
of Peru by the Peruvians,** by which he meant the opening up of the riches 
of the. Amazon jungle through the construction of a network of highways 
that would also foster the integration of the coast and the highlands* 
This was a development formula based on expanding resources and thus made 
it theoretically possible to imagine achieving social justice without 
conflict over redistribution • 

During this period, social fear certainly did not disappeu as a 

factor motivating government policy toward the rural Indian population. 

Land invasions by campesinos had preceded Belaunde* s election, prompting 

the promulgation in 1964 of the first agrarian reform law. The law was 

specifically designed for the rural areas worst hit by invasions • Two 

months after his inauguration, 200,000 hectares were invaded in one 

16 

sierra department and 40 communities occupied land^ in anpther* 

Popular Cooperation . In recognition of the need of the government to 
act affirmatively with the problems in the rural sector, Belaunde put 
into action a self-help program entitled Populcu: Cooperation. The scheme 
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allowed the central government to provide technical assistance fQr local 
development initiatives. The prograiA was ideologically and organiza- 



tionally based upon utilizing the surviving remnants of the indigenous 
community tradition of cooperative public works* 

Popular Cooperation concentrated on road# school, dam# and community 
meeting hall construction. Zn its first year# 2,600 kilometers of road# 
500 schools # and, 2,000 community buildings were completed. The response 
of local communities %rtio received technical assistance or materials was 
positive. At the same time, there was a widespread belief among peasants 
that ties to Belaunde's Popular Action party played a key role in deter- 
mining which communities received help and how extensive government 
assistance would be. This perception was shared by members of the con- 
gressional opposition who correctly identified the political potential of 
such patronage. . When Popular Action proved successful in the 1963 dis- 
trict elections, the opposition moved to cut *off Popular Cooperation's 
funding, essentially ending the program. / 



Nevertheless, the impact of Popular Cooperation was striking. The 

program affected the most marginal areas of Peru, the indigenous' communi- 

tleSf providing them with new public services and more extensive ties to 

17 

the national political system. 

The Agrarian Reform Law of 1964 . A second affirmative action 

toward the rural sector was the passage* In 1964, of Peru's first Agrarian 

Reform Law. Peru's highly diversified and stratified agrarian sector 

makes it difficult to implement adequate agrarian reform. Rural sierra 

land-holding and use patterns vary substantially; Indians ^live bo^h as 

peons and sharecroppers on haciendas , at times in semifeuda^ relationships 

and at times exercising considerable autoncxn]^. ^ ^out 40 percent of the 

rural population in the sierra is located in indigenous communities. 

These communities vary in size^.de^ee of economic stratification, and in 

the level of antagonism between themselves and neighboring hapiendas and 

other indigenous* communities. Lengthy and costly suits over disputed 

land<-^av6 engaged the energies and monies of communities throughout 
18 

this century. In many communities, ^substantial differences in 
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land--hol<ling exist and poor peasants work as day laborers for wealthier 

peasants • / 

The situation for coastal agriculture is e(^ually complex, with a 
variety of tenant farmer s# permanent laborers, and temporary workers all 
associated with coastal plantations. Deciding /who has a claim on land in 
a situation of land scarcity is a difficult /task, even for the best-in- 
tended and best-constructed laws. In ajddition, government officials 
feared agricultural production would dro^/as a result of any substantial 
redistribution of land* J^n particular, there was concern about the 
impact of an agrarian reform on the/ highly productive coastal sugar 
enterprises that made important contributions to the national economy. 

In the case of Belaunde^s l^and reform, another political factor 
intervened. The opposition's majority in Congress effectively blocked 
application of the law on the coastal commercial plantations— the seat of 
the opposition's strongest poli4:ical support from the unionized workers in 
those sites. The workers on the sugar plantations of the north coast were 
among the best-paid worker/^ in Peru. Many of them feared an agrarian 
reform would adversely affect their situation. 

Whejeas the actual amount of land distributed and the type of 
enterprise affected was limited under the 1964 law, Belaunde's reform 
clearly^ set a precedent* Henceforth, the state might act affirmatively 
to redistribute a most valuable resource to alleviate inequity in the 
rural sector. 

Educational Reform . During the first Belaunde administration, Peru 
experienced broad educational reform. Much of this represented affirma- 
tive action for the least advantaged; illiteracy was substantially reduced 
and primary school enrollrtent increased. Belaunde introduced free educa- 
tion at the secondary level, and government expenditures for education 

jumped from 19.9 percent of the budget in 1962 to 28.9 percent of the 1965 

19 

budget and 30 percent by 1966. 

Schools and education are viewed as a most important route of 
social mobility by many rural campesinos , but their approval is qualified 
and they are critical of flaws in the educational system. Campesinos 
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understand that the^ school Is an essential institution for gaining access 

to the wider society, but schools, and the mestizo teachers who instruct 

in them, often conmunlcate quite negative evaluations of Indigenous 

20 

culture. arid canvpesinos. 

As schools expanded in the rural areas and primary education became 
more readily available, little effort was made at the national leyel to 
infuse a pro- indigent ista or cultural-pluralism component into the 
curriculum. The assumption was that schools were important elements in 
furthering the integration of the indigenous population, but integration 

would have to be on terms that fostered acculturation to mestizo norms 

^ , 21 
and language. 

Iianguage posed an important barrier ''for the Indian population, and 
the drop-out rate for Indian children, especially girls, remained high. 
Transition to schools and adveuicement through the grades are closely tied 
to the ability of the children to learn Spanish. In addition to the lan- 
guage 'barrier, a number 'of studies indicate that campesin o parents doubt 

22 

the willingness of mestiso schoolteachers to educate their children. . 

Parents' antagonism, toward the schoolteachers, who are often viewed as 

outsiders In the community, serves as an important brake on what can be 

accomplished through affirmative action programs that depend upon the 

23 

classroom and the schoolteacher for effective implementation. 

Under Belaunde, in addition to the substantial expansion of schools, 

there were some initial attempts to improve knowledge and understanding 

of indigenous languages and to promote the use of the native language 

as a vehicle for teaching Spanish. Acquisition of Spanish literacy, 

24 

however, continued to be viewed as the primary goal of the system. 

Programs and Policies from 1968-80; The Revolutionary Military Government 

25 

and Affirmative Action 

The first Belaunde government ended eunidst cries of corruption and 
a serious internal split in his party. The military intervened in October 
of 1968, and General Juan Velasco Alvarado became the head of the self- 
proclaimed Revolutioneury Government of the Armed Forces. Scholars have 
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debated the nature of the regime and its policies i all assessments turn on 

how the conflicting intentions within the leadership are weighed and which 

26 

part of the regime's policies and initiatives are examined. A criti- 
cal shift does take place after Velasco departs in 1975 and as the economy 
worsens. 

Debate about the military government centers on whether it was 
committed to the construction of "a fully participatory social democracy" 
and an end to previous forms of political and social domination, or 
whether it was primarily motivated by concerns of social control. In 
either event, the military was convinced by 1968 that civilian govern- 
ments were incapable of responding effectively to the threat of social 
disorder and that only a response from the military could restore in- 
ternal stability. i^^, 

A number of the military government's initial policies challenged 
what many Peruvians felt were the invidious consequences of Western 
models of development: specifically, increasing economic dependence 
upon the United States for capital and technology, lagging national 
development as foreign-owned industries exported raw materials and 
profits, and the marked economic inequity in Peruvian s<^ciety. The 
entrenched power of the oligarchy was exismplified by the belief that 
"40 families" controlled the vast majority of wealth in Peru. The 
Revolutionary Military Government proclaimed tha* it would forge an 
independent nationalistic alternative that would be "neither capitalist 
nor communist." 

In pursuing that course from 1968 until 1974, the military govern- 
ment undertook a series of reforms. During this process, the military 
•government's most important affirmative action initiatives were: its 
efforts with regard to the rural campesino sector, its efforts in educa- 
tional reform, and its fledgling develofwient of a new orientation toward 
women and their role in Peruvian society. *^ 

The Agrarian Reform Law of 1969 . . In June of 1969, the military 
government undertook a massive agrarian reform, with the goal of breaking 
the entrenched oligarchy's hold on the commerci*4. coastal plantations 
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and highland haciendas . Rural unrest had continued throughot/t the 
Belaunde regime. In the mid 19608 « the army was used to quell a substan- 
tial guerrilla movement in the central sierra. That experience played a 

critical role in convincing the militeury government of the need for a 

27 

more substantial reform in the rural areas* 

Unlike Belaunde* s reform, the law promulgated in 1969 sj^cifically 
restructured the industrialized sugar plantations of the coast |and high- 
land sierra livestock haciendas . The 1969 law replaced thec::^ld struc- 
tures with cooperatives that combined vrorkers, technicians, and the state 
in the ownership and governance of the new entities. The agrarian 
cooperatives were to resolve the contrasting problems of minifundia and 
latifundia that characterized pre- 1968 land tenure, through joint o*mer- 
ship of land, shared profits, and a participatory decision-making struc- 
ture designed to include representatives from all sectors of the new 
organization. The military's model for agrarian reform, and the organi- 
zations they instituted, assumed a commonality of interests in the 
countryside and particularly among the peasantry. . 

From the outset, the military government identified the agruian 

reform as an instrument to end the historical inequity of the peasantry. 

In announcing the law, Velasco proclaimed: 

Today, the Day of the Indian, the Day of the Peasant, the Revolu- 
tionary Government is making the best of all tributes to him by 
giving the v^ole nation a law which will end forever an unjust social 
order .... Today Peru has a government determined to achieve the 
development of the country by the final destruction of ancie^g 
economic and social structures that have no validity in our epoch. 

Changing the name of the June 24 celebration from Dia del Indio to Dia 

del Campesino was another indication of the government's response to the 

problon of national integration. In short, it would speed up mobility by 

29 

deemphasizing ethnic distinctions. 

Most observers of the agrarian reform argue that it produced a 
pattern in which the upper levels of the peasantry and the most privileged 

members of the agricultural sector (such as wage earners on the highly 

30 

industrialized coastal plantations) benefited disproportionately. In 
part, this resulted, from political constraints upon the government and the 



234 

2U 



diversity of conditions they faced in the rxiral sector. Formulating a 
policy that addressed rural diversity and^ at the same time^ alleviated 
inequity among the rural population, proved difficult* 

The military government's efforts to emphasize a more communal # 
cooperative organization in the rural indigenous communities met with 
resistance^ as did their efforts to redistribute wealth. In the first 
instance r there was little interest in a socialistic^ communal reorganiza- 
tion because experience had led comuneros (members of the communities) to 
develop more individualistic strategies- In the second instance, the 
efforts at increased egalitarianism ran counter to the strategies de- 
veloped to gain influence in the larger society by all strata of the local 

communities. Opposition to the law was so marked that the law was never 

31 

effectively implemented in the campesino communities. 

Implementing the government's agrarian reform law also ran into 
difficulties on the large coastal plantations where most of the reform's 
beneficiaries were located. Permanent workers wanted to restrict mem- 
bership rights in the new cooperatives, barring temporary laborers from 
participation. Consequently, temporary workers, the most disadvantaged 
workers on the coastal plantations, never fully benefited from the law. 

The Agrarian Reform of 1969 represents the most significant affirma- 
tive action of the military government toward the rural Indian sector. 
Nevertheless, it could neither address nor resolve the host of inequities 
faced by that population. <Jn the other hand, there is some evidence that 
experiehce in the self-managed cooperatives established under the Agrarian 

Reform of 1969 gave rise to a new sense of social solidarity and political 

32 

authority among peasants who qualified for membership. 

One of the principal changes during the course of the agrarian 
reform was the creation of the National Agrarian Confederation — the CNA— 
in 1974. The CNA was the idea of those in the government who realized 
the agrarian reform had not yet benefited the most disadvantaged in the 
rural sector. The organization linked delegates from agrarian leagues, 
formed throughout the country, to a General Assembly at the national 
level V The CNA became an outspoken fc^um for peasant concerns. As 
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McClintock reports: "The CNA proved active and ambitious. Its goals 

included integration of the Peruvian peasantry, [and] the support of rural 

33 

development efforts." The military, under the more conservative 

leadership of Morales Bermudez, after 1975 felt compelled to shut down 

the CNA just as it was "threatening to become an effective political 

34 

representative of the Sierra peasantry." Despite the military's 

efforts to destroy the CNA, there is evidence for its continued impact. 

In December 1982, the Latin American Weekly Report credits the CNA with a 

major role in the two-day national protest against government agricultural 
35 

policies. Such evidence suggests that organizations created as part 
of the military's efforts at affirmative action have not disappeeured and 
continue to play a role under the current (again, Belaunde) government. 

Education . Because education is such a central aspect of affirma- 
tive action toward disadvantaged groups, the problematic history of the 
military government's Education Reform of 1972 helps demonstrate ' the 

constraints upon their affirmative action efforts. The military govern- 

36 

ment's policies in education focused on making schools more relevant 
to the actual conditions of people's lives. This took the form of creat- 
ing "nuclear" schools structured to address the needs and concerns of the 
entire community, adults as well as children. The hope was to end the 
enormous educational concentration in Lima and on the coast, to improve 

the quality of education available to rural citizens, and to rid the 

37 1. 1. ^ 

schools of their . outmoded reliance on rote memorisation. In the urban 
areas, particularly in Lima, there was also an attempt to equalize rela- 
tions between private and public school systems. 

The government had difficulties with the reform almost from its 
inception. Peasant parents reacted strenuously to an early decree 
(Decreto Ley 006) that would have required secondary school students to 
pay to repeat classes they failed. Since failure and repetition are 
exremely coiTtmon, this regulation was tanteunount to eliminating access to 
secondary school for the ^sector of the rural population that had just 
achieved a sufficient financial level to enroll a child. The law was 
changed, but only after demonstrations against the law were summarily put 
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dovm by the military . at the cost of lives and injuries. Significantly, 

the demonstrations took place in Huanta, a town in the heavily indigenous 

36 

department of Ayacucho. 

Aspects of /the education reform ran into further difficulties in the 

rural areas when a teachers' strike— over salaries and benefits — prevented 

completion of the ischool term in 1977. Rural parents, despite complaints 

about mestizo teacher s# value education. They saw the government's 

inability to resolve the teachers' strike and provide sustained schooling 

as a signal failure. The significance of this failure for peasants is 

underscored by Webb's point that one of the few returns rural and poor 

39 

citizens receive from the state is the prdvision of education. • 

The Velasco government attempted some creative reform in language 
policy. The recognition of Quechua as a second national language was 
an important example of affirmative action in this area. The 1961 census 
indicated that 40 percent of the Peruvian population spoke a native 
language, and that about 6 million Peruvians speak Quechua. The teaching 
of Quechua never expanded significantly and many rural parents expressed 
doubts about the ■ utility , of learning Quechua. On the other hand, the 
legal standing of Quechua allowed the use of the language in law courts, 
and consequently the possibility of presenting a claim. in one's own 
language. The new obligation of the courts to respond to peasants in 
their own language marked a potential shift in the balance of power 
between Indian and mestizo . The impact of this change was first apparent 
under the provisions of the military's 1969 Agrarian Reform Law, which 
allowed peasants to present their grievances to the Agrarian Tribunal in 
Quechua. 

Literacy never received the concentrated attention of a government 
program, despite the figures in 1961 that showed lesff than 40 percent 
literacy for the rural areas as contrasted with an urban population that 
was 85 percent literate. The government identified the eradication of 
illiteracy as one of its objectives in the two major statements of 
government policy, but as the government's conflicts with teachers over 
wages and the implementation of the educational reform increased, the 



237 



24/ 



active pursuit of a literacy progreun neveor developed • One area where 
some attention was paid to the problem of literacy was in the govern- 
ment's concern with the situation of women in Peruvian society. The 
military made some fledgling attempts to develop affirmative action in 
this relatively untapped area of public policy. 

Affirmative Action and the Peruvian Woman . The military government 
was unique for its attention to the- status of women in Peruvian society. 
Women had been enfranchised in 1955; however, their economic and political 
participation lagged far behind that of men and patterns of educational 
achievement in both the urban and rural areas remained below that of men. 

Gender presents a number of contrasts with ethnicity as a focus for 
affirmative action. It is far less ambiguously identified than ethnicity 
in Peru and far less open to alteration. Itomen do not lose their gender 
Identification with a change in residence, or language. While gender 
simplifies some of the complexities of policies based on ethnicity, it 
presents a new set of proA>lems for policy-makers. The issues that em^y^d 
in Peru are not particular to that nation. Rather they are common to the 
efforts of societies attempting to develop laws to remedy inequity between 
the sexes. For Peru, these issues were phrased as follows: How can the 
government elaborate programs to achieve sexua^ equality in the face of 
cultural values that seriously question changes in women's roles? How can 
policy effectively distinguish the issues of class, economic status, and 
gender? For instance, how can government policy on gender take into 
account the enormous differences in the circumstances of upper-class- 
elite wives, women of the squatter settlements surrounding Lima, and the 
campesina women of indigenous communities? 

As early as 1973, the military government appointed COTREM, Commit- 
tee for the Reevaluation of Woman, which was the first state body charged 
with coordinating the efforts of various women's groups. A year later, 

the National Council of Peruvian Women was revitalized, attracting to its 

41 

membership a range of women, both academics and activists. The efforts 
of both these national organizations were aided by the preparations 
underway for the United Nations Decade of the Woman, launched at the 
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international meeting in Mexico City. The militajry government declared in 

1975 the Year of the Peruvian Woman, and a number of policy-oriented 

studies were undertaken to develop a fuller ' understanding of the actual^ 

42 

situation of the Peruvian woman* 

Even prior to the UN initiatives, the military government had identi- 
fied the problem of women* s status as one of the issues they intended to 
address when taking power. Revealing those plans in 1974, Velasco listed 
in Item 23 of Plan Inca an analysis of the situation of the Peruvian woman 
and the government's goals with respect to this issue. 

The government described the situation as one in which women were 
not effectively exercising their rights as citizens; they suffered re- 
stricted access to high-level positions in politics and administration* 
Women were discriminated against in employment and compensation, and men 
could exercise unilateral control over property in marriages* Special 
note was made of the difficult situation of the single mother and the 
abusive treatment of men tow£urd women. • The objective of the government 
was simply stated: to achieve effective equality between men and women 
in rights and obligations. To do that, the government indicated that it 
intended to encourage women's participation at high levels of government, 
eliminate discriminatory treatment that limited opportunities or affected 
the rights and dignity of women, promote co-educationi and guarantee that 

the common property of a mflurriage could not be disposed of unilaterally 
43 

by the husband. 

By 1974, a government spokesman reported that the Civil Code had 

been modified, through a governmental decree to allow for the participa- 

44 

tion of both spouses in the administration of commqn property. While 
noting the continuing problems women encounter in economic discrimination 
and in education, the report states there had been some increase in the 
number of women counted among the economically active population. 
Nevertheless;, continuing inadequacies in the compilation of census 
statistics on labor force participation and the severe underestimation of 

women's contributions that result from this have not yet been adequately 

^ 45 
addressed* 
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With regard to education, women were also to become the beneficiaries 
of the educational reform. However, in the rural areas, women's education 
.pontinued to lag severely l^ehlnd that of men. There were some attempts to 
Insert new images of women Into school texts and COTgEM developed, and 
distributed some pamphlets using cartoons that pointed out the contradic-* 
tions in women* s position* Attempts by schoolteachers to teach boys and 
girls the same skills were often met with parental resistancei especially 
if this included teaching sewing or embroidery to the boys. 

In light of its promise to open up occupational opportunities for 
women, the military began a small program of recruiting women into the 
armed forces and the police force* These were all reserve units and one 
crack drill team that was frequently put on display at parades « In 1979, 
over 200 women graduated from a police academy course designed to prepare 
them to help tourists, to direct traffic— especially around schools — and 
to assist the police in cases of child disappearance. This specialized 
assignment of tasks maintained the division of labor between male and 
female officers* % 

When the military's Plan Tupac Amaru was issued in ,1977, Title 30 
addressed the sitxiation of the Peruvian woman and identified its goal as 
the reappraisal of women's situation and their progressive incorporation 
into the active life of the country* In addition to the issues raised in 
Plan Inca , the military government added improving women' s access to 
training programs, particularly in the public sector, and giving special 
emphasis to campesino women. The plan called for the end to illiteracy 
and an increase in female school attendance. It pledged the government to 
work for more effective application of co-education, to create initial 
education centers (day care), and to permit women greater access to the 
productive life of the country. It encouraged the diffusion of programs 
with a new image of women through the educational system and the media. 

Finally, the plan pointed out the need to modify restrictive pro- 
visions in the civil code and labor legislation that limit women's rights. 
At the seune time, the government hoped to widen state actions that protect 
mothers and children. 
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Despite the concerns expressed In Plan Inca and later In Plan Tupac 
Amaru , military government policy did not always adequately p'romote 
afflri^atlve action to Increase women's participation In t^e fvxll range 
of social, economic, and political life* The agrarian reform is a par- 
ticularly poignant example of this failure • Despite the law's many 
shortcomings. It was recognized as fostering major changes In the rural 
areas. Nevertheless, the Agr^urlan Reform Law of 1969 ignored. the central 
role of women In agrlculj;ure ^nd proved disadvantageous to them* In 
accordance with the provisions of the law, the male head of household, 
rather than the family, received title to the land or membership In the 
cooperative. The Agrarian Ref^m failed to take Into account women* s' 
contributions to agricultural production, left their Inheritance claims 

vulnerable in some cases, and severely restricted their participation 
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within the new production structure.' Women's treatment under the law 
is an important example^ of how a reform, designed to assist a disadvan- 
taged sector > often assumes too much about the homogeneity of interests 
witliln the affected group. 

Parts of Article 30 of Plan Tupac Amaru were accomplished when the 
1979 Constitution explicitly included equal rights for women in Article 
2.2: "All people have equality before the law witi)out discrimination on 
the basis of sex, race, religion, opinion or language. vMan and woman have 

equal opportunities and responsibilities. The law recognizes for the woman 

-47 

rights no less than those of the man." 

The debate over this provision of the 1979 Constitution demonstrate^ 
the difficulties of policy that, must recognize the enormous impact of 
social and economic class on the experience of different groups of vfomen, 
as well as the commonality of their situation as women. This dilemma 
emerged in the debates over the article on women's rights, and centered 
on whether there should have been a special provision for the "exploited 
and dominated" woman, distinguishing her condition and the responsibili- 
ties of the state toward her from that of the middle-class bourgeois 
woman. No such provision gained enough supporters and the thrust of the 
Constitution is to treat all women simlleurly. 



241 



other aspects of the 1979 Constitution that have particular reference 
to women do not necessarily ^constitute affirmative action • For instance/ 
the Constitution provides for equal pay in Article 43: "The worker # man 
or woman # has the right to equal * remuneration for equal work performed in 

identical conditions for Jthe same employer Occupational segregation by 

48 

sex seriously 'bliints the effectiveness of this provision* 

' # ' •» 

' On the other hand, the Constitution specifically addresses the 

problem of illiteracy and makes its eradication a priority task. The 

Constitution requires the president of the republic to give an account of 

illiteracy each year. While the constitutional provision does not state 

49 

itf illiteracy is a particularly female problem in Peru. 
Conclusions 

By the mid-1970s, one could catalogue a series of affirmative action 
efforts by Peruvian governments # including programs directed at broaden*- 
ing access to resources # services # and legal rights # and aimed to lessen** 
ing inequity among Indians # mestizos^ and whites as well as between men 
and women* The programs were not all successful • Affirmative action 
poses special ' problems to developing countries like Peru where inequali- 
ties are particularly complex and the resources available to governments 
distinctly limited. I^espite the efforts of both civilian and military 
governments to achieve reform, the policies of both remained vulnerable 
to the critical economic decline that occurred after 1974. 

National governments in Peru have had to deal with a series of hard 
choices in their policy formulations # such as the trade-off between growth 
and redistribution. The policies that id develop in the 20th century 
have been a part of state expansion and le consolidation of control over 
the rural areas* Pplicy initiatives # particularly in the case of the 
agrarian raforms, have been prompted in part by peasant demands and 
militant actions in orgMizing land invasions* Social fear remains an 
important impetus to government action* 

The impl&nentation of government policies has been restricted by the 
peculiar difficulties posed by cultural pluralism, the complexity of land 
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tenure patternSi political constraintai and the weak institutional struc- 
tures upon which affirmative action programs had to be built • Also 
important have been citizen responses to government initiatives: when' 
government policy was in conflict with strategies previously developed by 
peasants I implonentation was often unsuccessful* . 

Despite the range of laws that were introduced # the marked decline of 

• ft 

the Peruvian economy after 1974 has severely limited the^impaCtt of those 

laws* By 1978# the financial crisis had necessitated the acceptance Of 

« 

highly restrictive IMF policies. This curtailed almost all reform initia- 
tives # and threatened' to reverse some previous gains. 

The results of affirmative action policy seen in this light suggest 
that ine(|uality^ was eased somewhat in the contemporary periodi most 
explicitly from 1968 to 1974. However, great disparities persist and 
gains are' easily reversible. The question iSi -to what extent is improve- 
ment ^ue to long-term trends of change, such as ethnic redefinition , or to 
explicit .government^ policies. A second question is. How long will the 
positive impact of affirmative action persist in the face of economic 
crisis? Certainly, government programs to expand public schools, followed 
by efforts to make those schools more relevant to the needs of Peruvians, 
speeded ethnic identification as mestizos . Similaurly, the expansion of 
the cash econoi^y into the sierra opened up new commercial occux>ations for 
many peasant families. The agrarian reform chAiged the ovmership patterns 
of the larger estates, yet, as with education, the long-term meaning of 
the reforms is inevitably tied to larger trends in the economy and social 
structure. 

With regard to the impact of government efforts to ameliorate in- 
equa^lity, the Peruvian case suggests the following factors may be impor- 
tant. First, economically phrased policies and solutions are vulnerable 
to shifting economic currents. Hence, for affirmative action to have a 
long-term effect in a nation like Peru, it must create mechanisms for 
access to the sources of political influence emd decision-making. In 
Peru, the ability to organize and sustain political access for the disad- 
vantaged along ethnic lines has been limited by the fluidity of ethnic 
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identification .and the option of ethnic mobility as an alternative to 
political mobilization^ 

Some aspects of affirmative action programsi howevlar, are likely 
to have broader implications and wider meanings for Peru. Specifically, 
the attitudes peasants developed in their agrarian cooperative experience, 
over time, may lead to new forms of political and economic participation* 
The persistence of an organization like the CNA, long after it has J.ost 
government support, suggests another long«-term consequence of affirmative 
action. Similarly, the military government's attention to women's status 
and its attempts to promote fuller integration and equity for women in 
Peruvian society have fostered th^ growth of a range of women's organiza- 
tions* Associations of women lawyers have been responsible for present- 
ing critiques of the civil code. Further, organizations of professional 
women have developed that seek to end discrimination against.^ woi^n not 
only in professional life, but throughout the occupational structure. 

Also, a host of feminist organizations have been created, many of which^ 

50 

have action programs directed toward the poorest strata of women* 

In short, just as citizen response to policy is critical for its 
implementation, so, too, the conseqiiences of affirmative action may be 
more widespread than the particular policies implemented* This last 
point raises two related questions that, while not addressed in this 
paper, seem central to a consideration of the impact of affirmative 
action policies and of comparative importance in speaking about the 
impact of such policies internationally* To wit, do affirmative action 
policies and attempts at implementation result in changes in the national 
society's perception of the disadvantaged group? Secondly, do these 
policies and their implementation result in changed consciousness among 
the recipient group of their situation and the ways in which it might be 
addressed? Certainly, in the Peruvian case, there seems to be some 
evidence for this latter pattern, among both peasants and women* 

Finally, the consideration of affirmative action in Peru raises two 
additionar. theoretical concerns for comparative studies. Firsts it may be 
helpful to distinguish between policies that are phrased in terms of 
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maxlmiginq equality and those # such as the Peruvian situation, that are 

phrased in terms of lessening inequality > Second, as this case study 
demonstrates clearly, the success or failure of policies depends upon the 

.perspective from which we measure success # Success may be achieved in 

attitude change and organizational growth that, while ,not explicitly 

conceived of as part of the initial policy, are signi^ficant, unintended, 
and long-term consequences* 
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AFFIRMATIVE ACTION IN THE UNITED STATES 
William Taylor 



Our Constitution is color-blind and neither knows nor tolerates 
classes among citizens* 

Justice John W« Harlan, dissenting 
in Plessy v« Ferguson, 163 U.S. 537, 
559 (1896) 

In order ^to get beyond racism we must first take account of race. 
There is rio other way. And in order to treat some persons equally, 
we must treat them differently. 

Justice Harry Blackmun, concurring 
in part in Bakke v. Regents of Cali'* 
fornia, 438 U.S. 265, 307 (1978^) 

I. INTRODUCTION 

For most of the history of the United States, race has been an 
important factor in the allocation of employment opportunities, educa«- 
tional services, and other public and private benefits* 

Justice Harlem spoke in dissent at the end of the 19th century when 
the United States government was struggling with the issue of whether 
black people, having emerged from slavery, were entitled to the benefits 
of full citizenship. The majority of the Supreme Court in the Plessy 
case, deciding in the negative, placed the imprimatur of the Constitution 
on an official caste system imposed in the region of the nation vrhero most 
black people lived. Under that system, blacks were segregated by law in 
public schools, barred from opportunities for higher education, and ex- 
cluded or relegated to secondeury jobs in government. State laws mirror ec^ 
and often sanctioned prevailing mores that barred black people from 
training opportunities and skilled jobs in the private market and dis*- 
criminated against them in wages and working conditions in the jobs they 
did hold. 

Outside the South, the caste system was not as embedded in law,^ 
but public policy both tolerated and fostered widespread discrimination 
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In public educationi in colleges and profesdional schools, and in the 
job market, both public and private. 

Other racial or ethnic groups that were identifiable by skin color 
were also subjected to parts of the official caste system* In the South- 
west and West, for example, Hispanic ^Americans were segregated by «aw in 

public schools, Asian Americans were barred fr<Ma many public and 'private 

2 

jobs, and American Indians were subjected to widescale discrimination* 

For women, there ib also a historyvof legal disabilities parallel 

in many ways to the second-class status imposed on minorities. Justice 

William Brennan summarized the history as follows: 

Throughout much of the 19th century the position of women in our 
society was, in many respects comparable to that of blacks under the 
pre-Civil War slave codes* Neither slaves nor women could hold of- 
fice, serve on jtiries, or bring suit in their own names, and married 
women traditionally were denied the legal capacity to hold or ^convey 
property or to serve as legal guardians of their own chili'4ren« 

In the latter part of the I9th and %rall into the 20th century, women 

were denied education and job opportunities through widely accepted 

convention and the imposition of state laws ostensibly designed for their 

protection* Thus, in upholding a state law limiting the hours that women 

could work in factories, the Supreme Court said that there was ample 

justification for the 

• • • widespread belief that a woman's physical structure, and the 
functions she performs in consequence thereof, justify special 
legislation restri^cting the conditions under which she should be 
permitted to work* 

Although barriers of discrimination were lowered to a degree, par- 
ticul2Lrly outside the South, in the first half of the century, the of- 
ficial caste system sanctioned by Plessy held sway for more than a half- 
century. It was not until 1954 that the Supreme Court ruled that racial 
classifications imposed by government for the purpose of sepeurating blacks 
frc whites violated the equal protection gviarantees of the United States 
Constitution. The Brown decision marked the beginning of the modern 
civil rights era. In the qxiarter- century since Brown , national policy 
has been adopted, often only after conflict and upheaval, to prohibit 
discrimination on the basis of race, national origin, religion, sex, or 
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other Invidious distinctions in education, employment, and all other 
Important institutions of American life* This policy*- in the form of 
statutes, court decisions, and presidential orders— has been directed 
toward the elimination of discriminatory practices previously engaged in 
or sanctioned by government and toward the adoption of remedies that 
promise to eliminate the effects of past discrimination* 

It is in this historical context that a current controversy has 
arisen over the use of race and sex-conscious policies in the allocation 
of employment and educational opportunities as a means for advancing 
the mobility of groups that have been victims of discrimination* The 
issue is the one posed by Justice Blackmun — whether **to get beyond racism 
we must first take account of race*** 

II. CURRENT AFFIRMATIVE ACTION POLICIES 

Government policies requiring or encouraging the conscious use of 

race and sex as a remedial device in allocating jobs or educational oppor- 

tunities generally are grouped together under the heading of ''af f irmatlve 
6 

action. The principal affirmative action policies of the federal 
government that currently are in operation may.be summeurlzed as follows* 



A. The Prohibition of ''Unintentional" Discrimination in Employment 

The major eJcpression of national equal opportunity policy in the 

7 

field of employment is in Title VII of the Civil Rights Act of 1964. 
In enacting Title VII, Congress for the first time established an obliga- 
tion on the part of all but the smallest employers and unions to accord, 
equal treatment to workers in hiring, training, promotions, and conditions 
of work. The law was based on a recognition of the need for strong 
corrective measures to redress the history of discrimination against 
minorities and women, as exemplified by the following provision: 

• • • the court • « « may order such affirmative action as may be 
appropriate, which may Include, but is not limited to reinstatement 
or hiring of employees,- with or without backpay. Sect* 706(g) • 

Perhaps the single most important occurrence in the evolution of 

equal employment law was the determination by the agency administering 
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the law (the Equal Bmployment Opportunity Conunission) and the United , 
States Supreme Court that the mandate of Title VII could not be fulfilled 
simply by prohibiting practices intentionally designed to deny opportuni-* 
ties to minorities* The rationale for this determination was that in a 
society marred for years by pervasive discrimination, practices that are 
not racially motivated may nonetheless operate to disadvantage minority 
workers unfairly. Accordingly, in the landmark case of Griggs v. Puke 
Power Company , the Supreme Court applied Title VII to invalidate general ^ 
intelligence tests and other criteria for employment that dispropor- 
tionately excluded minorities if such tests are not shown to be dicated by 
business necessity. The tests used by the Duke Power Company were not 
found to be deliberately discriminatory, but the Supreme Court concluded 
that: 

Good intent . • » does not redeem employment procedures or testing 
mechanisms that operate as "built-in headwinds** for minority groups 
and are unrelated to measuring job capability. 401 U.S. at 424* 

Under Griggs , employers are not required necessarily to iOaandon 

"conventional selection criteria" for the allocation of job opportunities, 

but they are /Required to be conscious of the racial effects of applying 

such criteria. If the methods used disproportionately exclude minorities 

or women, the employer must seek alternative selection devices that 

do not have a discriminatory impact and that also serve the employer's 

9 

interest in having an efficient and trustworthy work force. In other 

words, the employer's obligation is to identify selection criteria that 

will serve his need for a productive work force without disproportionately 

10 

screening out minority or female applicants. 

While the Griggs doctrine invalidates employment practices that are 
not shown to be purposefully discriminatory, the basis for the principle 
does rest on the history of past discrimination* In Griggs itself, 
the Duke Power Company had previously intentionally excluded minority 
applicants from its work force. For the Court to have permitted past 
exclusionary practices to be replaced by a "neutral" device that ad- 
versely affected minorities would simply have resulted in the perpetu- % 
ation of past discrimination. But the decision was also based on a 
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recognition that, apart from the employer's past practices or current 
intentions, the tests being used were inequitable because the dispropor- 
tionate failure rate of minorities was traceable to diRcrimination by ^ 
other institutions in American society. As the Supreme Court said in a 
later decision: 

Griggs was rightly concerned that the childhood -deficiencies in the 
education and background of minority citizens, resulting from forces 
beyond their control, not be allowed to work a cumulativ^^and in- 
vidious burden on such citizens for the rest of their lives. 

Jn effect, the courts have rejected a narrow view that would focus 
exclusively on the question of fault, absolving employers and unions who 
are not badly motivated even at the cost of marring permanently the 
opportunities of people who have suffered discrimination. Instead, the 
law has been interpreted to permit practical intervention at points where 
it is possible to create opportunities that have been denied in the past. 

The Griggs principle has been applied to require revision of other 
selection criteria and methods that have a discriminatory impact on 

minorities and women: 

1. The reliance of employers and unions on word-of-mouth contact 
as a means for recruiting new employers. Such methods have an adverse 
impact on minority workers because they generally have less access to 
these informal networks, especially when the existing work force is 
largely white. Employers have been required to substitute systems 
specifically designed to recruit minorities, e.g., visits to black col- 
leges and universities, recruitment through minority organizations and 
media with a minority audience, use of minority employees to recruit 
others . 

2. The use of minimum height and weight standards as requisites for 
jobs in law enforcement and other fields. Such requirements screen out 
many women and also have an adverse impact on Hispanic Americans and other 
ethnic groups.^* The discarding or relaxation of these minimums (wh*ch 
often have been found invalid predictors of job performance) has facili- 
tated the entry of women into police, fire-fighting, and correctional jobs 
from which they had long been excluded. 
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3. The use by employers of arrest records as an absolute bar to 

emproyment. Many members of minority groups grow up in environments 

where crime rates are high and people are often arrested on "suspicion." 

They are adversely affected by such requirements despite the fact that 

15 

they would be honest and reliable employees* 

4. The practice of some unions and employers, particularly in 

the construction trades # of favoring relatives of current employees for 

new positions. Such policies, whether or not racially motivated, have 

been found to perpetuate the effects of past exclusion of minority 
IS 

workers* 

Some selection criteria, however, have received a degree of legal 
protection even thoUgh they have an adverse impact on minorities and 
women. The most prominent example is seniority systems, usually adopted 
by agreement between unions and employers, which base promotions and 
protection from layoffs on length of service. The Supreme Court, recog- 
nizing protections written into the 1964 statute for "bona fide" seniority 
systems (Section 703 [hi), has held that such systems are not unlawful 
simply because they perpetuate the effects of discrimination that occurred 
before 1964.^' Such systems, however, must be modified to provide redress 
(in the form of retroactive seniority) to employees discriminated against 
18 

after 1964. 

B, The Obligations of Government- Aided Institutions 

Over the course of the past four decades. Congress and the president 
have determined in various policy pronouncements that there is a national 
interest in securing increased participation in employment, training, 
and educational opportunities by groups that have suffered exclusion 
from such opportunities in the past. To further this national interest, 
the federal government has called upon institutions which it assists 
or with which it does business to take affirmative steps to improve 
participation by minorities and women— often without a prior specific 
determination that the institution itself practiced discrimination. The 
measure most widely in use at the present time is a requirement that such 
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institutions establish numerical goals for increasing the representation 
of ininorities and women and timetables for meeting the goals* 
I. Government contractors: employment 

Since the issuance of an executive order by President Franklin 
D. Roosevelt on the €»ve of World War II i the federal government has 
pursued a policy of prohibiting racial discrimination in the employ- 
ment practices of businesses that hold contracts with the government* 
In the years after the war , the order, had very little impact, 'although 

the country's growing defence industry brought increasing numbers of 

19 

corporations and workers under its coverage* 

A significant strengthening of the policy came in 1961 when President 

Kennedy issued a new order establishing a duty on the part of federal 

contractors to undertake ^affirmative action** to ensure equal employment 

20 

opportunity in all company facilities* 

The Kennedy order was the' first modern articulation on a national 

21 

level of the concept oi affirmative action* It was based on the view 
that a- simple termination of overtly discr iminatory practices might 
bring little actual change* The order also reflected a belief that, 
if. employers would cooperate, the time and resources of the contract 
compliance program would be well spent in developing new channels of 
opportxinity for minorities rather than solely in assessing culpability 
for past discrimination* Accordingly, federal officials emphasized 
specific affirmative i3teps— e*g*, visits to black coll«^ges, contacts 
with minority organizations and media--that employers would take to in- 
crease minority participation in ^heir work forces* 

As the program has evolved, the Department of Labor requires con- 
tractors to undertake an evaluation of their patterns of employment of 
minorities and women in all job) categories* The employer is then required 
to identify obstacles to the full utilization of minorities and women that 

may account for th^eir low p£urticipation and to develop an affirmative 

22 

action plan to overcome the obstacles identified* The affirmative 
action plan may include measures for improved recruiting, new training 
pro^grams, revisions in criteria for hiring and promotion, and other steps. 
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While gains were made in the 19608 , many companies went through the 

litany of affirmative action steps in a perfunctory way without securing 

significant changes in the employment of minorities and women workers. 

Out of the experience grew the concept of goals and timetables** for the 

employment of minorities and women ^ applied first in the« construction 

trades and later to all contractors. 

« 

Employers are asked to compare their utilization of minorities 

and women in the available and relevant labor pool^ a determination 

that may vary with the industry and the location of the contractor's 

facility. Where the analysis reveals underutilization^ the contractor 

J'K 23 
is required to develop goals and timetables for fuller participation. 

The goals set, generally expressed in a range (e.g., 12 to 16 per* 

cent) 9 reflect assessments of the available numbers of minorities and 

women who possess the needed skills and of the ways those jiumbers could be 

' increased through training programs. The goals are objectives, not fixed 

requirements, since no penalties are imposed for failure to reach them as 

long as a contractor can demonstrate % that he has made good-faith efforts 

to comply. Nor are employers compelled to* hire unqualified persons or to 

compromise valid hiring standards to meet the established goal. 

The courts have upheld the validity of the contract compliance 

program, including its provisions for goals and timetables, in part 

as an exercise of the federal government's authority to enlarge the 

manpower pool available to meet national needs. Claims that the program 

involves an im^rmissible use of race and conflicts with congressional 

policy against requiring an employer to grant preferential treatment 

24 

simply because of imbalances in the work force have been rejected. 
2. Government contractors: minority business enterprise 
The federal government also has used its contracting and grant- 
making authority to encourage the development of minor ity-*owned business 
enterprises, by seeking to assure that such enterprises receive a share 
of the work on government projects. 

A recent expression of this national policy was a provision included 
by Congress in the Public Works Employment Act of 1977 requiring state 
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and local governments # absent a waiver by the Department of Commerce, 
to use 10 percent of federal funds granted from public works to procure 
services from businesses owned or controlled by members of minority 
groups. The groups specified were **Negroes, Spanish- speaking. Orientals, 



Indians, Eskimos and Aleuts" and the "set-aside"* for members of these 
groups was based on general congressional findings 'that their limited 
participation in public contracting opportunities i^eflected the Current 



In 1980, in a 6> to 3 decision, the Supreme Court upheld the consti- 
tutionality of this set-aside provision as an appropriate exercise of 



tractor that the act gave "select minority groups" a preferred standing 

in the construction industry, saying that the program was remedial in 

character and was designed to place the groups "on a more equitable 

26 

footing with respect to public contracting opportunities." 

3. Federal employment 

The federal government places its own personnel managers under 

obligations similar to those imposed on government contr.actors to as- 
« 

sure increased participation by minorities and women in the federal 
work force. Under Title VII of the 196*4 Act, the Civil Service Com- 
mission (now replaced by the Equal Employment Opportunity Commission) 
is responsible for reviewing plans obtained from each department and 

Agency "to maintain an affirmative action progreun of equal eaployment 
27 

opportunity." 

The courts also have applied the Griggs doctrine to require the 

modification of aptitude tests for federal employment which adversely 

affected the job prospects of minorities and which were not shown to 
28 

be job-related; 

4. Government-aided educational institutions: affirmative admis- 
sions jpolicies 

Under vaurious laws, the federal government provides substantial 
assistance in the form of grants, guaranteed loans, and other subsidies to 
public and private colleges and universities throughout the nation. As a 



consequences of past discrimination and disadvantage. 



congressional spending power. 



The Court rejected claims of the con- 
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condition of. obtaining such assistance # Congress has required that, recipi- 
ent institutions refrain from discrimination on the basis of race, na- 

29 

tional origin/ sex, or handicapped status in the admission of students • 

The regulations pr<MAulgated under these civil rights laws by the 

Department of Education require that institutions that have engaged 

in discrimination take '^af f irmative action to overcome the effects of 

30 

prior discrimination*^ Unlike the requirements of the contract compli- 
ance 'program, however, institutions of higher education have not been 
ordered to take concrete steps except upon a deter mix>ation^Ahat they 
themselves practiced discrimination* 

Very few such determinations have been made# and most of the contro- 
versy over race-conscious admissions policies of colleges, universities, 
and professional schools centers around affirmative admissions policies 
that some of these institutions hav^ adopted voluntarily to comply with 
the spirit of national policy. See Section II D> infra * 

Ct Numerically Based Remedies in the Courts 

As indicated in Section II D, much attention of the federal courts 
has been focused on examining the impact of seemingly neutral selection 
criteria on minorities and women and determining %rtiether such standards 
are job-related* Like federal agencies, however, courts have found 
that where practices that have led to the exclusion of minorities and 
women ^e long- entrenched, a simple abandonment of them may not produce 
significant change. 

Thus, in their search for eff icacious , remedies , courts, having 
determined the existence of discrimination, have often found it ad- 
visable to issue orders that provide yardsticks for measuring chax^ge* 
Typically, a court may require that a specified percentage of all new 
. hires be members of the group discriminated against until a specific 
goal of minority participation in the work force is reached. As with 
goals and timetables, the ultimate objective is set with reference to 
the proportiojl of minority workers in the available and relevant labor 
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In Carter v« Gallagher ^ for example , a federal court found that 

the Minneapolis Fire Department had illegally discrimiiuited against 

minor ities# The court ordered that one of every three new employees 

hired by the department be a qualified minority person until at least 

20 minority workers were employed* In other cases, e«g., where un* 

validated tests have operated as an exclusionary device, courts also 

have ordered the establishment of separate eligibility lists for white 

male and minority women candidates and their selection from the top 

32 

of each list in a proportion established by the court. ^ 

Although these kinds of orders are more stringent than goals and 
timetables in that they prevent employers from filling vacancies until 
proportionate numbers of minority and women candidates are found, / the 
courts do not view such orders as imposing strict quotas. The orders do 
not require employers to hire any candidate who is properly determined to 
be unqualified for the position* Mor are the remedies permanex^t in 
character; courts have stressed that once the goal of minority participa- 
tion is achieved, past discrimination will be deemed to have been remedied 

and the employer or union will no longer be subject to fixed hiring 
33 

requirements # ' 

Further, courts have tempered their orders by considering the inter* 

ests of nonminority workers in protecting the status they have attained* 

So, for example, one court of appeals, while sustaining ^a numerical 

requirement for new hiring , barred a similar requirement for promotions on 

grounds that it would interfere with the ^^established career expectancies 

34 

of current employees.** Similarly, while courts will award retroactive 

seniority to persons who have been discriminated against to **make them 

whole** for their injuries, the orders generally will not displace nonmi- 

35 

nority workers from positions they already hold. And while tht^ law 
is not completely settled, it appears that the results of affirmative 
actions 4 including those embodying numerical requirements, may be un- 
done when an employer finds it necessary to reduce his work force and 

follows an established seniority system in deciding which employees to lay 
36 

off . 
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Despite these limitations and , qualifications, numerically based 

remedies have been widely employed to gain entry for minorities and 

women to fields from which they were traditionally ex^uded. In the 

private sector, the remedies have been applied to major utilities such as 

telephone and power companies, to skilled occupations in the building 

trades, and to r^unerative blue-collar jobs in the trucking industry. In 

the public sector, many of the ce^Bba have been directed against police, 

fire, and correctional departments, ^hich until recently employed few, if 

any, minorities and women* The Use of numerically based remedies has been 

37 

approved by fed^al courts of appeals in every region of the nation. 
The Supreme Court has not spoken definitively on the issue but has refused 
to disturb lower court decisions' 'irequiring numerically bAsed remedies* 

D. Legal Encouragement of Voluntary Affirmative Action 

As federal equal opportunity law and affirmative action policy have 
evolved over the past 15 yeass, some institutions in American society — 
universities, employers, unions—have decided volunta&rily to revise their 
selection criteria to secure greater participation by minorities and 
women. Voluntary action hac been prompted in part by a tacit recognition 
by the institutions that their past policiei were exclusionary, leaving 
them vulnerable to legal sanctions, and in part by a growing belief that 
inclusionwy policies serve the larger interests of . the institutions 
(e.g., the interest of universities in diversity, the interest of em- 
ployers in increasing the pool of qualified employees) . 

Voluntary race-conscious policies have given rise to legal chal- 
lenges by white male . students and employees aggrieved by decisions 
to give greater^ opportunity to minor it'ies and women to compete for 
positions that ordinarily are limited in number. The legal challenges 
have resulted in important ai^eme Court decisions that define broadly 
the permissible scope of race-conscious action under the American con- 
stitutional legal system. 

Where voluntary affirmative action programs are initiated by public 
bodies such as state ur\iversities or governmental employers, the basic 
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issue Is whether race- conscious measures designed for remedial or other 
beneficent purposes violate the Fourteenth Amendment, which |»r>ohibits 
states from denying the equal prbtection of the laws. In interpreting the 
equal protection clause, courts ordinarily regard classifications of 
people by race as highly suspect* 

Where affirmative action programs are voluntarily undertaken' by 
private institutions such as employers and ^ions, the issue ordinarily is 
not a constitutional one"* but rather whether such race- conscious programs 
violate federal statutes prohibiting discrimination • 

The Supreme Court addressed the ^irst issue'— the constitutional 

.obligations of public bodies—in Regents of the University of California 
38 • 

V* Balcke > A new medical school of the University of California was 
confronted, as were other state-operated professional schools, with 
extraordineurily low rates of minority admissions. The school's first 
cla'ss^ enrolled three Asians, "^but no blacks, Mexican Americans, or , American 
Indians. To overcome this virtual exclusipn of minorities, the medical 
school in 1970 initiated a special admissions program that, in effect, 
reserved 16 of 100 available openings for qualified minorities. A separate 
admissions committee reviewed applications for admission to these open- 
ings. Alan Bakke, a white male applicant, challenged his 'exclusion from 
consideration for any of the X6 places and the admission of minority 

applicants with lower academic credentials, as measured by standardized 

^ ^ 39 ^ 
tests. 

While the Supreme Court r-uled in favor of Alan Bakke, the most 
important aspect of the decision was the expressed view of a majority 
of the justices that under appropriate circumstances race-conscious 
actions by public bodies to secure increased participation by minorities 
are consistent with the U.S. Constitution. The justices differed on 
the strength of the rationale needed to validate a voluntary affirmative 
action program. Several members of the Court believed that a history 
of societal discrimination that prevented members of minority groups 
from acquiring academic credentials justified a policy of departing from 
conventional criteria of basing admissions strictly on test performance 
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^ \. 40 
ana grade averages. In contrABt, Justice Powell found the concept of 

> 

societal discrimination amorphous and suggested *'that remedial programs are» 

more properly based on findings by competent public bodies that government 

has in the past engaged in unlawful discrimination.^^ 

Justice Powell/ however # believed that there were other rationales 

that could sustain race-conscious admissions programs ^ principally the 

educational value of having an ethnically diverse' body. 

' For Justice Powell and four other justices, the nub of the problem 

was the way in which the medical school administered ats program. For 

Powell, the two-track, separately administered system that reserved 

a specific number of seats for minorities made race the sole factor 

in creating a diverse student body, in violation of the Fourteenth 

Amendment. For four oth6r members of the Court, the two- track system 

meant that whites were being totally excluded from a program subsidized 

by federal funds in violation of Title VI of the 1964 Civil Rights Act, 

a statute enacted under the authority of the Fourteenth Amendment to 

43 

prevent discrimination in federally assisted programs. 

The Impact of the Bakke decision was to eliminate a handful of 
progreuns in which separate ' admissions systems had been established for 
minorities. The opinions gave encouragement to the continuation of 
>^oluntary programs supported by an articulated desire to redress discrim- 
ination or to promote diversity and administered on a unified, flexible 
basis. 

The second issue---the permissible scope for affirmative action 

by private institutions— was addressed in United Steelworkers of America 
44 

V. Weber » In 1974, the Kaiser Aluminum and Chemical Corporation 
and the United Steelworkers Union negotiated an agreement designed to 
increase black participation in Kaiser *s craft jobs from 2 percent to the 
level of black participation in the area's work force, which was approxi-* 
mately 39 percent. To accomplish this goal, the plan created a new 
on-the-job training program that reserved 50 percent of the openings 
for black employees. This allocation resulted in the selection of 
some black employees ov€;r white employees who had accumulated more 
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seniority at the plant* Brian Weber, one such white employee, challenged 
the plan. 

By a 5 to 2 margin, the Supreme Court ruled that the "racial pre- 
ferences** in the Kaiser plan were a lawful means for eliminating **old 

45 

patterns of racial segregation and hierarchy.** While no record had 
been made of past illegal action by Kaiser or the Steelworkers Union, the 
Court believed the plan was appropriately undergirded by a history of so- 
cietal discrimination, citing studies and judicial findings of the general 

46 

exclusion of minorities from skilled craft jobs by unions and employers. 

While conceding that Title VII, like most civil rights laws, general- 
ly forbade the use of race in the selection process, the Court noted that 

the primary purpose of the law was **to open employment opportunities for 

47 

Negroes in occupations which Jiaye heen-^traditionally closed to them.** 

Having decided tixat voluntary affirmative action was consistent 

with Title VII, the Court found that the specific Kaiser plan was lawful 

in that it was carefully drawn and did not **unnecessarily trammel the 

48 

interests of white employees.** In reaching this conclusion, the 

opinion specifically noted that the plan did not require the discharge 

of white workers, did not ban their advancement (since half of those 

receiving training would be white) , and was designed as a temporary 

measure to end when the percentage of black skilled craft workers approxi- 

49 

mated the percentage of blacks in the local labor force. 

In sum, the Bakk e and Weber decisions gave broad sanction to volun- 
tary use of race or sex as a factor in the selection process for remedial 
purposes or to serve other societal interests. The general approval 
of such measures is qualified by a need to assure protection for the 
legitimate interests of white workers and students by providing for 
procedural fairness and tailoring the character and duration of the plan 
to tho societal need to be served. 

While the current administration has announced its opposition to 

50 

affirmative action and its disagreement with the Weber decision^ the 
formal regulations and policies of the federal government still encourage 
and protect such voluntary initiatives.^^ 
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III. THE IMPACT OF AFFIRMATIVE ACTION 

Proponents of affirmative action do not regard it as a self-suffi- 
cient strategy for eliminating the effects ^^ Uscrimination and depriva- 
tion, and providing mobility for minorities and women, but as one among 
several policies (others include education, training, job creation, 
economic development) needed to achieve that objective. Accordingly, 
movement or inertia in the status of minorities and women during the 
period in which affirmative action has been pursued may not permit con- 
clusive judgments about its effectiveness, but rather reflect success or 
failure in implementing other complementary policies. Moreover, consider- 
ing the amount of controversy over the policy, relatively little study has 
been devoted to isolating affirmative action programs as a factor in 
producing change. Still, it is fair to use whatever tools may be at hand 
to assess what is known about the effects of a major national policy that 
has been in operation for more than a decade. 

Gauged by the broadest indicators used to determine the relative 
status 'of groups in American society, very large numbers of people 
have not been reached by affirmative action policies. For example, 
over a period of more than three decades, the unemployment rate for 
black people has remained discouragingly corfstant at about twice the 
rate for whites." In fact, from I960 tr 1977, the participation of 
black men in the labor force actually dro^jped from 83 percent to 71 
percent. 

Similarly, despite small gains, the median income of black families 
has remained about three-fifths of that of white families for mare 
than two decades. And despite the entry of large numbers of women into 
the labor force in recent years, their median income is little more than 
half of the median income of men. 

The seeming intractability of the unemployment gap has also meant the 
persistence of poverty as a problem for minority people. In 1981, mere 
than one of every three black people (34.2 percent) was among the ranks of 
the poor. While this reflects some progress over a 15-year period (in 
1966 two of every five blacks was poor), and a narrowing of- the gap 

266 

27o 



between whites and blacks (the rate for whites was 11.3 percent in 1966 

53 

and 11.1 percent in 1981), it is clear that very large numbers, of 
black pedple have not been affected by affirmative action or other anti- 
poverty programs undertaker^ during the 1960s* 

These gross indicators of economic status and income, however, tend 
to mask important changes that have been occurring in the occupational 
distribution and educational attainment of minorities. From 1961 to 
1982, for example, the proportion of black workers in the labor force 
employed in professional jobs increased from 4 . 6 percent to 13 percent • 
The proportion of black workers in managerial jobs moved from 2«5 percent 
to 5.5 percent in the same period. While these gains reflect in part 
a general restructuring of * occupational distribution for American workers, 
*their significance can be gleaned from the fact that gains for whites in 

the same pe-^^f^d were more modest (12.3 percent to 17.3 percent in the 

54 

professions and 11«6 percent to 12.2 percent). 

Encouraging indications of mobility emerge when attention is directed 

to younger minority groups in the population. In 1968^ 12.4 percent of 

al\ black women in he 25*-34 age category were em|>loyed in professional 

jobs. By 1977, the proportion for the same groups (then in the 35-44 age 

55 

categqry) had increased to 18.8 percent. For younger and more edu- 
cated blacks, the income gap closed far more significantly than for the 
general population. In 1976, blacks in the age group 25-29 who were 

college graduates earned 93 percent as much as their white counterparts, a 

^ 56 
gain of about 12 perct^nt in 12 years. William Wilson, a political 

scientist who minimizes the continuing impact of discrimination as an 

explanation for current racial disparities, nonetheless credits fair 

employment programs and corporate recruitment at black colleges as factors 

57 

contributing to these gains. 

The improved occupational status and growing income of minorities 

reflect important changes in educational attainment • As recently as 

1966, the number of black students attending college was only 340,000. 

By 1974, black enrollment had risen to 814,000, and in 1982 it was more 

58 

than 1 million. While part of the increase may be accounted for 
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by the growth of black community colleges, by 1980, 80 percent of black 
students attended predominantly white institutions. Changes in expecta- 
tions and prospects for minorities are suggested by the rise in the 
proportion of black students majoring in business from 5 percent in 1966 

to 18 percent, while concentration in occupations traditionally reserved 

59 

for blacks declined. 

Significant change also has^taken place in the enrollment of minori- 
ties in professional school6--pdr ticular ly in medical and law schools, 
which have been targets of affirmative action efforts. Law schools as 
recently as 1969 had a black enrollment of 3 percent. By 1979, black 
enrollment had risen to 4.2 percent and total minority enrollment , in- 
cluding Hispanic Americans, Asian Americans, and American Indians, as 
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well as blacks, was at 8.1 percent. 

Medical schools, many of which excluded black students until after 
World War II, had only a 2.7 percent black enrollment iQ 1968. By 1980, 
black enrollment had risen to 5.7 percent and minorities were 7.9 percent 
of the total medical school population. 

The magnitude of the change is illustrated by the fact that 3,000 
black students were enrolled in medical schools in 1974 at a time when 
there were only 6,000 black physicians in the nation. Studies showing 
that significant numbers of minority students come from families of lower 
income and job status indicate that rising enrollments reflect increased 
mobility, not simply changing occupational preferences among middle class 
families • 

Evidence that equal opportunity policies have been an important fac- 
tor in this overall progress can be gleaned from changes in eureas and 
industries that have been the subject of affirmative action initiatives. 
Bern^u:d Anderson has reported substantial gains in the employment of black 
workers in managerial and skilled craft positions in the huge Bell Tele- 
phone system after the company entered into consent decree in 1973 calling 

63 

for the initiation of goals and timetables. Similar progress has been 

reported in the employment of minorities and women in skilled positions in 

64 

the pteel industry following a consent decree in 1974. 
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Affirmative action initiatives have also helped women gain entry 

into **non traditional** occupations ranging fr^i coal mining (where their 

65 

proportion has gone from 0 in 1973 to 8«7 percent in 1980} to banking 

(where in Cleveland the percentage of women working as officials and 

managers rose 20 percent in three years after an affirmative action 
. , 66 

campaign) • * 

In Philadelphia, where the concept of goals , and timetables was first 

applied, minorities constituted only 1 percent of skilled construction 
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workers in 1969 and 12 percent in 1981. in law enforcement, which has 
been a special t€trget of litigation and other affirmative action efforts, 
the numbers of black police officers have risen from 24,000 in 1970 to 
43,500 in 1980. 

Some of the gains summarized here may be fragile. The managerial 
positions secured by minority workers are located disproportionately 
in the public sector***in federal, state, and local government- "-an area 
which, after many years of expansion, , is now shrinking. In private 
industry, minorities are still concentrated' in the lower skill ranges 
of each occupational category and many of the positions they hold are 
r4gardi3d as peripheral to the main work of the company. In times of 
economic recession, the application of seniority principles can have 
a devastating effect on minority worker s. 

Yec, with all of these caveats, national equal opportunity policies 
of the past two decades, including* affirmative action, have produced 
more tangible progress than at* any other time in American history. 

IV. THE DEBATE OVER AFFIRMATIVE ACTION 

From the foregoing discussion, it can be seen that the principal, if 
not exclusive, rationale rticulated for affirmative action policies is 
that they serve a remedial purpose, i.e., that such programs are necessary 
to provide equal opportunity for persons victimized by discrimination to 
compete effectively for educational services and in the job market* 

The remedial aim of such policies is to be distinguished from the 
concepts of "reparations" and "redistribution." 
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A program designed to accomplish reparations would Include as bene- 
ficiaries all members o£ the group thought to be victimized. A program of 
redistribution would have as its sole criterion membership in the group 
defined to be economically or otherwise deprived. In contrast, affirma- 
tive action is not viewed as an end in itself but as a means to equalize 
opportunity in the competition for the resources that would be made 
available directly under a program of reparations or redistribution* 
Under affirmative action programs, membership in a group is not sufficient 
to avail oneself of benefits; other threshold criteria of merit must be 
met to qualify for job vacancies or positions in a professional school. 

Further, while affirmative action policies may serve indirectly other 
objectives such as power sharing, domestic tranqatlity, the correction of 
flawed selection criteria, to the extent they are achieved, they are 
by--products. Absent the remedial goal, none would provide a sufficient 
basis under the American legal system for government to mandate the 
race- conscious policies of affirmative action. 

The principal critics of affirmative action have been academicians, 

politiciams, and spokespersons for Jewish and other ethnic groups that 

have been subjected to private practices of discrimination but that are 

not ordinarily among the groups defined as protected under race-conscious 

programs.^^ Employers are notably absent froir the leadership of the 

anti-affirmative-action movement; those who have complained usually 

confine their protests to the paperwork and bureaucratic requirements of 
70 

the program. 

The common thread of criticism is that racial distinctions of 

any kind and for any purpose eure anathema in the American legal system, 

that in the words of one opponent they ••would reintroduce the hated 

71 

element of racism into the social fabric. •• The dangers perceived in 
policies based on race are several* 

Prime among them is the erosion of the merit system as the prime 
method for allocating benefits and status in American society. While 
some critics acknowledge that affirmative action policies incorporate 
merit requirements, they argue from emecdotal evidence that in practice 
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unqualified persons have been selected and that ultimately merit re- 
quirements will be subverted entirely. t 

In national terms, they say, the erosion of merit standards will mean 
a loss in the productive capacity of the nation. In personal terms, the 
argument is that the preference given to minorities and women is unfair to 
white males who will lose opportunities to persons less qualified than 
fehey. Affirmative action policies are over inclusive, ciritics claim, 
because they give an edge to some such as Asian Americans, who as a group 
are more advantaged (in terms of group income and educational attainment) 
than others who are left out. The poli^^ies are under-inclusive |)ecause 
they ignore groups such as Jews and Italian Americans, which have suffered 
private discrimination. These groups are overrepz'esented in some occupa- 
tions (such as teaching and construction work) because they have been 
excluded from others and the push for minority representation in the 
occupations where ethnic groups are concentrated is viewed as double 
discrimination. 

Opponents are not reassured by the description of affirmative 
action as a temporaury expedient because, they predict, if allowed to 
continue, it will expand to include other groups and ultimately achieve 
enough support to be made permanent. 

Further, critics such as Thomas Sowell view affirmative action 
as against the long-range self-interest of minorities. Affirmative 
action, he argues, stigmatizes all members of minority groups in the 
public eye in that the qualifications of minorities who have achieved 
high occupational status are regeurded as suspect. 

Little consensus exists among opponents of affirmative action on 

what, if any, policy should be substituted. Some would accept elements of 

the program, e.g., outreach in recruitment to minority colleges and media, 

remedial education and training that do not involve the use of numerical 

goals • But almost all proceed from an assumption that in the words of 

George Gilder, "discrimination has already been effectively abolished in 
72 

this country" or that it is rapidly being eliminated. Given this 
assumption, affirmative action policies either provide no help (to poor 
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people whose problems are assumed to stem from causes other than dis*' 

crimination) or \inwarr anted help (to **those who are already on the upward- 

73 

mobile escalator**}. 

\ 

Civil rights remedies in this view should be available only to 
individuals, not groups • In order to qualify for relief, claimants would 
have to establish that they were subjected to discrimination by the 
institution against which they are making the claim and tha^the remedy 
gives them no more than they would have had absent discrimination* 

It is this latter set of assumptions and views that is challenged 
most sharply by proponents of affirmative action policy. They respond 
that discrimination still is practiced and that to ignore the continuing 
consequences of past discrimination is to assume that\ **history is some- 
thing that ended yesterday (through passage of a few an ti- discrimina- 
tion laws ) and that it has no palpable consequences in the present 
74 

or future.** To argue that racial wrongs against a group can be re- 
dressed by individual **race neutral** remedies in which the presumption 

is against continuing consequences is to insure the perpetuation of 
75 

discrimination • 

Proponents of affirmative action also dispute the other major points 
of the critics. Par from hindering national productivity, affirmative 
action is designed to enViance it by providing opportunities for several 
million jpeople whose potential has been stunted by discrimination* 

While recognizing the importance and difficulty of achieving fairness 
to all, proponents say that courts and government agencies have conscien- 
tiously taken account of the interests of white workers and students. 
Applying seniority principles, for example, the courts have made it plain 
that white people will not be displaced from positions they hold to remedy 
a racial wrong, no matter how grievous. In these cases, a minority person 
who has earned the right to a job that someone else is occupying may not 
obtain a complete remedy. In others, whites may suffer a loss in disap- 
pointed expectations* 

Proponents note also the absence of any significant number of docu- 
mented complaints that merit standards have beetr violated or challenges by 
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employers to enforcement actions they regard as unfair* Assuming the 
validity of charges of occasional abuse, they say there is no reason to 
believe that correcting the abuses requires abandoning affirmative action 
policy. 

As to claims that race-conscious policies will stigmatize minori- 
ties , it is important to note that the policies are not ordinarily 
applied directly to alter ultimate results-- to change immediately the 
number of minority lawyers, master electricians, or corporate executives 
or to alter income disparities. Rather, affirmative action is being 
applied at the gateways , in opportunities for professional training 
and in entry-level .posit:|.ons in business and industry. What is offered 
is an opportunity to compete # to. acquire the necessary training to 
become a lawyer, master electrician, or business executive. Persons 
who are able to come through the competition successfully need have 
no fear of being stigmatized by affirmative action but only by the 
continuation of long-standing prejudice. 

. Finally, proponents say that the suggestion of critics that affirma- 
tive action as a temporary remedial device will become a permanent system 
of quotas seriously misconstrues power relationships in the United States. 
They note that Reconstruction, the major effort of the last century to 
redress racial wrongs, was terminated by government before effective 
remedies were provided. Although the economic and political position of 

black people and other beneficieuries of affirmative action has improved in 

76 

this century, they remain relatively powerless. Affirmative action 
policies were adopted and continue because the governing majority per- 
ceived the existence of a wrong that required firm corrective measures. 
It is virtually impossible, proponents say, that affirmative action 
measures would survive a changed perception that the wrong had been 
corrected. Indeed, they say that the danger is far greater that such 
measures will be abandoned before they have a chance to work than that 
minorities will gain power to institutionalize these measures permanently. 

In sum, the dilemma of affirmative action is implicit in Lyndon 
Johnson's metaphorical exposition of the need for such a policy. He said; 
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You do not take a person who for years has been hobbled by chains and 
liberate him, bring him up to the starting line of a race and then 
say ••You are free to compete with ^1 the others** and still believe 
that you have been completely fair • 

The issue is one of comparative dangers* Critics of affirmative 
action argue largely from theory that affirmative action runs the risk of 
advancing minorities to a point in the race that they would not have 
reached through th eir o wn efforts and talents. Proponents respond 
that there is almost no evidence .that affirmative action has had this 
impact thus far . And they eurgue from history and experience that the 
danger is much greater that the policy will ! be abandoned 'while the person 
who has been hobbled by chains is still far behind in the race., 
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Bureau until the end of Reconstruction. See G. Bent ley, A History of the 
Freedmen's Bureau . 

22. 41 Code of Federal Regulations (CFR) 60-1:40. 

23 • 41 CtF.R. Part 60-2 (1974). This provision, l^^ovm as Revised Order 
No. 4, applies to nonconstruction contractors • A parallel set of require- 
ments (41 C.F.R. Part^ 60-4) |ip.pi4^es to construction contractors. 



276 



24. See, e.g., Associated General Contractors v. Altschuler , 490 F.2d 9, 
16-17 (1st Cir., 1973), cert , denied , 416 U.S. 957 (1974); United States 
V. Mississippi Power and Li^ght Co ., 638 P. 2d 899 (5th Qit , , 1981), cert , 
denied, 50 USLW 3271 (October 1^81). The congressional policy against 

•preferential treatment is contained in Section 703 ( g) of Title VII. 

25. The provision i^ found in 42 U.S.C. §6705(f )'(2) ( 1976 and Supp. III., 
1979). Other assistance to minority enterprise is provided under the 
Small Business Acti Beginning in 1968, the president directed the Small 
Business Administration to develop a program to aid small business con- 
cerns ovmed and controlled by "socially and economically disadvantaged" 
persons to achieve a competitive position in the economy. Pub.L. 85-536 
§2(8), 72 Stat. 389; as amended by, Pub.L. 95-507, 92 Stat. 1757; 13 
C.F.R. Part 124. , , 

• • 1 ■ ^ 

26. Full i love v. Klutznick, 448 U.S. 448, pp. 485-86. 

27. The requirement is contained in Section 717(b)(1) of the Act. 42 
U.S.C. ^§2000e et seq . 

28. Douglas v. Hampton , 512 F.2d 976 (D.C. Cir., 1975). ^ 

.4 

29. The prohibition against race discrimination in the use of federal 
funds is contained in ' Title VI of the Civil Rights Act of 1964. The, 
prohibition against sex discrimination is part of the Educational Amend- 
ments of 1972. The ban against, discrimination against disabled people is 
contained in Section 504 of the Vocational Rehabilitation Act of 1973. 

30. 45 C.F.R. Part 80. • • ^ 

31. 452 F.2d 315 (8th Cir.), modified en banc , 452 F.2d 327 (8th Cir., 
1971), cert , denied , 406 U.S. 950 (1972). 

32. See, e.g.. United States v. City of Chicago , 549 F.2d 415-436-37 (7th 
Cir.), cert, denied , 434 U.S. 875 (1977), remedial order reconsidered and 
aff 'd , 631 F.2d 469 (7th Cir., 1980); Bridgeport Guardians v. Bridgeport 
Civil Service Commission , 482 F.2d 1333 (2d Cir., 1973); cert , denied , 421 
U.S. 991 (1975). 

33. See Rios v. Steamfitters Local 638 , 501 F.2d 622 (2d Cir., 1974). 
The Supreme Court has suggested that absent discrimination, it is to be 
expected that work forces will be "more or less representative of the 
population in the community from which employees are hired." Internation - 
al Brotherhood of Teamsters v. United States , 431 U.S. 324, pp. 339-40, 
n. 20 (1977). 

34. Kirkland v. New York State Department of Correctional Services , 520 
F.2d 420 (2d Cir,), r ehearing en banc denied, 531 F.2d 5 (2d Cir., 1975). 
Cf. EEOC V. American Telephone & Telegraph Co ., 556 F.2d 167 (3d Cir., 
1977), cert, denied, 438 U.S. 915 (1978). 
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'35« Instead, courts may award monetary compensation to minority workers 
who must await vacancies in positions they would have held had they not 
been discriminated against. In contrast, where the ''expectations** rather 
than the "vested status" of nonminority workers is at stake, the courts 
often reach ft different result. In one case, a male employee who was 
passed over for promotion in favor of a less senior female- employee 
pursuant to an affirmative action plan was held to be entitled to monetary 
compensation but not the promotion. McAleer v. AT & T , 416 P.Supp. 435 
(D. D.C. 1976). 

> 

36. See Watkins v. United Steelworkers Local 2369 , '516 E.2d 41 (5th Cir., 
1975). The question of how to prevent economic recession from 5»ipingv out 
the beneficial effects of affirmative action remedies haas received much 
discussion. Among the legal remedies that have been suggested are money 
damages to nonminority employees for the loss of accrued seniority or 
orders to employers to retain incumbent employees who otherwise would have 
been laid off. The latter would place the burden on the culpable party— 
the employer— rather than choosing between the minority victim of disr 
crimination and the nonminority employee who may have benefited fr<Kn it. 
Other public policy initiatives, such as work-sharing through reduction of 
hours or rotation of layoffs, have been proposed to preserve opportunities 
created through affirmative action, while according fair treatment td) 
senior white workers. See, e.g., U.S. Commission on Civil Rights, Last 
Hired, First Fired: Layoffs and Civil Rigflits ( 1977 ) . In one recent 
decision, a federal appeals court uphelxlAli^ right of a company and union 
to agree voluntarily to modify a tf^jj^rity system to assume that some 
recently hired minority and women workers retained their positions during- 
layoffs. Tanqren v. Wackenhut Services, Inc ., 638 F..2d 705 (9th Cir., 
1981). 

37. The cases are collected in U.S. Commission on Civil Rights, Affirma - 
tive Action in the 198061 Dismantling the Process of Discrimination 
(1981), at fn. 60, p. 22. 

38. 438 U.S. 265 (1978) • 

39. No party in the case questioned the validity of the tests that, along 
with undergraduate grades, are used to predict performance iji medical 
school. 

40. The Court was aware, of course, that universities frequently depart 
from these criteria to admit the sons and daughters of wealthy alumni, to 
achieve geographical diversity, and for other reasons. 

41. 438 U.S. at 307-310. This explicit predicate is often absent frcMn 
affirmative action programs, since government officials are reluctant/ to 
confess the past sins of their agencies. 
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42. The Supreme Court had previously said that actions by government 
officials to raci^ally ' balance elementary and secondary schools would* be 
justified as measures designed "to prepare students to live in a plural- 
istic society*" Swann v* Charlotte-Mecklenburg Board of Education ^ 402 
U.S. 1 (1971). Bwt ^akke involved a more difficult question since, unlike 

\,public elementary and secondary schools that all children may attend, in 
dolleges and professional schools there is competition for a limited 
number of places, 

43. M18 U«S« at 408 (Stevens, J» , concurring in part , and dissenting in 
part) • * ^ 

4.4. 443 U.S. 193 (1979)* 

45. 443 U.S. at 200, 204. 

46* Id. at 198 n. 1. 

47. Id. at 203 (quoting from ^remarks of Senator Hubert Humphrey) the 
Court added: "It would be ironic indeed if a law triggered by a Nation's 
concern over centuries of racial injustice and intended to improve t-he lot 
of those who had 'been excluded from the American dream for so long' 
constituted the first legislative prohibition of all voluntary, private, 
race- conscious efforts to abolish traditional patterns of racial segrega- 
tion and hierarchy'" (Id. at 204). 

48. Id. at 208. 

49. Id. at 208-209. ^ 

• ' ' ' ' 

50. See Leader^ship Conference on Civil Rights, W ithout Justice; A Report 
on t he Conduct of the Justice Department in Civil Rights in 1981-82 
(February 1982), pp. .41-51. 

51. The regulations of the Department of Education authorize affirmative 
action by universities, even in the absence of prior discrimination to 
"overcome the effects of '^conditions" that resulted in limited partici- 
pation by minorities. 45 C*.F.'R. Part 80. Guidelines issued by EEOC 
encourage voluntary affirmative action and provide detailed guidance to 
employers ^hat can result in an EEOC certification of the lawfulness of 
their plans, 29 C.F.R. 1608 (1979). 

52. In the current, recession , the jobless rate for blacks is 18.5 percent 
( compared with an overall re e of 9.8 percent) and half of all black 
teenagers are unemployed. The unemployment rate for Hispanic 'Americans is 
13.9 percent. The New York Tiroes , August 7, 1982, pp. 44. 

53. The analysis of the 1980 Census is reported in T he New York Times , 
^uly 20, 1982, p. A1, and July 27, 1982, p. 022. See, also, Malveaux, 
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"Shifts in the Employment and Occupational Status of. Black Americans in 
Period of Affirmative .Action" in Working Papers; Bakke, Weber and A f- 
firmative Action (Rockefeller Foundatiorv, 1979), p. 137 ff. 

54. The figures appear- in Bureau of the Census, C urrent P opulation 
Reports , May 1982. The statistics for earlier years are reported in . 
Malveaux, supr.a note 55 at pp. 148 ff • Prom 1960 to 1977, blacks as the 
percentage of total employees in each category increased from 4 percent to 
8.4 percent of all professional and technical workers and from 3 percent 
to 4.8 percent of all managers. At the same time, blacks were moving out 
of some lower-status jobs, declining from 50 to 35 percent of all house- 
hold workers. . • 

55. Malveaux, supra note 55 at 30. 

56. Id. 

57. Wilson, Working Papers , at pp. 170-175. 

58. Wilson, The Declining Significance of Race; Myth or Reality , Fifth 
Annual Symposium of University of t>ennsylvania Afro-Am*ican Studies 
Program, March 29-30, 1979, p. 8. 

59. The proportion qf black education majors dropped from 45 percent to 
26 percent in the same -period. 

60. Statistics are drawn from . figxires . cited .by the U.S. Commission on. 
Civil Rights in Equal Opportunity; Affirmative Admissions Programs at Law 
" and Medical Schools (June 1978), pp. 74-75, and from Department of Educa- 
tion's Higher Education General Information Survey. Since law school 
enrollment burgeoned during the •1970s, the numerical in(rfrease in minority 
students may be even more noteworthy. In 1969, there were only 2,933 
minority students, including 2 , 128 ' blacks , enrolled in approved law 
schools. By 1979 there were 10,008 minority students, including 5,257 
blacks. 

61. Statistics are drawn form the Journal of Medical Education , v. 51 
(August 1976), p. 692 and v. 55 (December 1980), p. 1042; and The New York 
Times , November 9, 1980, p. 67. During the last decade, the increase in 
eni-ollment of women in medical and law schools has been even more strik- 
ing. In 1971,' only one medical student in<^10 was a woman. In I98ff, one 
medical student in every four was a woman. These changes are less at- 
tributable to specific affirmative action programs than to the elimination 
of admissions barriers by professional schools and the revolution in 
perceptions of women's role in working society. 

62. See Alexis, The Effect of AAnission Procedures on minority Enro llmgnt 
in Graduate and Professional Schools , in Working Papers , supra note 55 at 
pp . 52 f f . 
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63. See Statement of Berneurd Anderson, Hearings before Subcommittee on 
I^ployment Opportunities, ' House Committee on Education and Labor, 97th 
Cong., 1st session|i|v . ^ 1 , pp. 219'220. 

64. See Statement of Phyllis Wallace, House Hearings, supra note 65' at 
pp. 528-529. 1 ^ . ' ' 

65. See The Washington Post , April 11, 1982,. p. A10. 

66. See Statement of Working' Women at Congressional briefing (July 22, 
1981). 

67. ^ The Washington Post , April 11, 1982, p. AlO. 

68. Id. 

69 # The distinction made under such programs is between groups that 
have been victims of official government policies requiring or sanction- 
ing discrimination and those that have been subject only to private 
discrimination • ^ ^ 

70. *Some business people ^ave voiced support for affirmative action, 
noting that goals and timetables are a standalrd management technique for 
achieving business obje9tives.** See, e^g.,: statements of Kaiser Aluminum 
Company executives, The Wetshington Post , April 13, 1982, pp. A1, 6» 

71. Statement of Morris B. Abram, before U«S. Commission on Civil Rights, 
Consultations on the Affirmative Action Statement , p. '26. Among other 
critics whose views .are summarized here are John Bunzel, t:on8ultations , p* 
30; 'Thomas Sowell, **Equal Opportunity ^or the Numbers Game" ill the American 
Educator, Fall, 4978, |>. 11 r Nathan Glazer, Afflrqiative Discrimination 
(Basic Books, 1975^. \ 

72. Gilder, "The Myth of Racial and Sexual Discrimination;" National 
Review (November 14, 19^0), pp. 1381-90. 

73. Abram, supra note 73 at 29. 

74. deLeone, "Creating Incentives for Change," 41 Christianity and Crisis 
(March 1981 ) , p. 92. 

75. in American jurisprudence, the outcome of cases often is determined, 
by how the burden of proof is allocated^..,^^ One justice of the Supreme 
Court, William Rehnqulst , has argued in scnbol desegregation cases that 
the Court should do no more than to remedy the "Incremental segregative 
impact" — the difference between the segregation that exists now and that 
which would exist if government had done no wrong. The burden would he on 
the minority person seeking the remedy. Ui the film It*s A Wonderful 
Life, the protagonist, played by James Stewart, is on the verge of suicide 
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becauao he considers his life a failure when a "guardian angel" inter- 
venes The angfsl is able to recreate the # distressed circumstances of 
the hero's ta%m^ friends and family as they would have been if the hero 
had never lived) and tAus demonstrate to^^him that bis life has not been a 
failure. . The movie end^ happily*' ^ . 

But lacking such divine intervention ^ there is no way in civil rights 
cases* to meet Justice Rehnquist's test of recreating the situation that 
would exist if the wrong had never occurred* Instead,^ affirmative action 
policy $eeks more pragmatically to ascertain |:he steps that will provide 
victims of discrimination opportunity.in^ the future. 

76. One critic, Allen Sindler of ^Berkeley, has suggested that the politi- 
cal power to perpetuate preferences may gome through extension of them to 
other ethnic groups — "white ethnics from Southern and Eastern Europe" is 
the example he gives.. But *the .likelihood of such political' alliances 
seems extremely remote and preferences not based on a history of state- 
imposed discrimination would be subject to legal attack. One extension of 
affirmative action now being used in some professional schools gives 
special ^consideration tOy applicants who can show th^t they have overcome a 
background of economic ahd social dlsadveuitage to advance as far as they 
have« This is hirdly th^ official recognition of race or ethnicity that 
Professor Sindler Ifears and is arguably a positive contribution J:o enhanc- 
ing opportunity. ^ ^ 

77. President Lyndon B. Johnson, commencement address at Howard Unit 
versity (1965). .^^ . O 
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AFFIRMATIVE ACTION IN OTHER LANDS: A SUMMARY 
' Jack Greenberg 



The countries that have been studied for this volume are Malaysia, 
India, .Nigeria, Israel, Sudan, Germany, Yugoslavia, Peru, and the United 
' States. / • ^ , ' ' 

The participant scholars examined each in an effort to Identify 
whether it 'employed affirmative action, with regard to which area^ of 
human activity, which techniques it has used, how it has functioned, where, 
it ^has succeeded or failed, on which gx^ouztds it has been justified and 
criticized. 

We have d^alt with affirmative action based on race, color^ religion, 
language, and gender, although Uie latter rece^A^ed only passing, inade^ 
quate treatment and ^deserves a separate, fuller study. Various deflnl- 
tlons of affirmative action were used by thd participants, but while there 
were differences, there were no sharp disagreements and there .appeared to 

be no quarrel with emproying the definition of the International Conven-^ 

« 

.tlon on the Elimination of All Forms of Racial Discrimination, which was 

adopted by the* United Nations in 1969» 

Article^, §4 provides: \ 

Special measures taken for the sole purpose of securing adequate 
^advancement of .-ertain racial or ethnic groups or individuals requir-- 

Ing such protoctionj/as may be necessary «ln order to ensure* such' 

groups or Individuals equal enjoyment or exercise of human rights and 
. f und2unental freedoms shall not be deemed racial, discrimination, 

provided, however, that such measures dp not; as a consequence, lead 
^to the maintenance of separate irights for different racial groups and 

that they shall not be continued after the objectives for which they 

were taken have been achieved. 

The .studied countries may be divided into four categories:. 

1 . Countries that have affirmative action in* the sense described 
by the Convention: Malaysia, India, Israel, and th^e United States. 
Malaysia may be included in this group, but favored group/ the Bumi- 

pxittas, are numerically and politically stronger and are ^.onunltted to 



283 



ERIC 



293 



maintaining affirmative programs JLnliefinitely. Consequently, Malaysia is 
a variant of this category* 

2. .Countries with what we may call hybrid arrangements, i.e., 
Nigeria, which has adopted policies of redistribution targeted at particu- 
lar ethnic 'or geographical grou|>s, and .Peru; which has adopted general 
political, economic , 'and social measures designed to aid the vast majority 
of the population who -are Indians. While such policies are ni^ affirma- 
tive action in the sense of the Convention, they are similar in purpose. 
In Nigeria, the policies are combined with some ethnic and regional 
proportional representation in governmental positions and regio;ial quotas 
in education* ' T?^ 

3« Yugoslavia, which is a federation of nations and nationalities, 
hasv had affirmative action within a regional minority area, i.e., Kosovo, 
where Albemians outnumer Serbians, unlike the rest of the country, where 
Serbians usually are the largest group* The Kosovo arrangement/ however, 
now has been tranisformed into discrimination by Albanians against the 
Serbian m;inority within that region. 

4. Count^pies that haye nothing which might be described as affirma- 
tive action, Sudan and 6erteany«* In these countries, certain disad- 
vantaged groups that are victims of severe discrimination, southern 
non-Islamic Sudanese, Turkish guest workers in Germany, would seem to be 
natural sttbjects for affirmative action, but are not/ 

Our survey covered a variety of governmental and legal structures 
pursuant to which affirmative action is effected. An effort, to find 
correspondences between type of political and legal structure, the propor- 
tion or characteristics of the population that is subject to , affirmative' 
action, the type of affirmative action and how it functions, yielded 
little. We may conclude, however, that affirmative action policies 
broadly defined exist in many parts of the world, including nations not 



* ' Discussion developed that the Pedpral Constitutional Court has 
decided that access to higher education may not be denied to any qualified 
person, although it may be delayed, and that certain small quotas should 
be established for foreign students. ^ 
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incKided in this study, different kinds of political systems, and with 
regard to different types and sizes of disadvantaged, or once disadvan* 
* taged, groups. In the course of dlspussion, China and Canada were men- 
tioned as such countries. / 

In the United States, affirmative action (e^ccept for women) is 
directed at appjbximately 15 percent of tlie » population (chiefly blacks 
and Hispanic's) and' derives from statutes, judicial decisions, adminis- 
trative regulation^, and private decision-making. There was no discussion 
describing the United States political system, as it was assumed^ that the 
participants were** f amiliaur with it. 

In^Israel, affirmative action is targeted at the Asian/African Jewish 
population, which has grown to be perhaps more than 50 percent of the. 
total Jewis^ population. There is also a preference favoring Jews over 
others in immigrating into the country. There is no affirmative action 
for the Israel-Arab population as^ such, although but for ethnicity it 
qualifies for such policies. The Israeli policies (other than in immigra- 
tion) derive mainly from nonstatutory, nonjudicially declared official 
^ exhortation. ^ 

In India, parliamentary democracy, the policies are const itu- 
tioiji^al and implemented by regulations. They are targeted at approximately 
22 percent of the population consisting of the scheduled, castes and"^ 
tribes, the best known of which are the untouchables. In addition, some 
states in India have affirmative action programs with respect to education 
and government employment in favor of groups designated Other Backward 
Classes. , 

Malaysia, which has what might be called an authoritarian parlia- 
mentary system, requires affirmative action for Malays by its Constitution 
and throughout its legal system. Malays are 45 percent of the population 
and other natives are 10 percent; collectively they form 55 percent of the 
population and are known as the Bumiputras, who are entitled to affirma- 
tive action. The remainder is principally Chinese, but includes also 
Indians and Europeans. The policies are fundamental to the structure of 
the country and, indeed, to challenge them is a crime* 
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In Vugoslavia^ the one example of affirmative action that we con- 
sidjered was that favoting Albanians in Kosovo province, where they are 70 
percent of the population* So far as available materials indicate, the 
policies have been implemented in a nonformal manner t Yugoslavia is, of 
course, a socialist # onerparty state. 

Nigeria is a consociational parliamentary state in which regions and 
tribes have entered into a constitutional compact assuring a certain 
degree of autonomy, mutual veto, and proportional representation* Three«^ 
principal tribes constitute about 50 percent of the population; there are 
many others. , 

Peru has a military government. Its policies relevant to this study 
are directed at enhancing the economic and educational status of Indians, 
who constitute the vast majority of the population. 

Finally, Sudan and Germany, neither of which have affirmative action, 
are nations in which there are substantial ethnic c,roups (in Germany, 
e.g., Turks; in the Sudan, southern non-Islamic Sudanese) who are victims 
of discrimination and extremely deprived in socioeconomic status. 

Notwithstanding the affirmative action provisions of the Interna- 
tional Contention quoted above, none of the countries under discussion 
relies upon the Convention to justify affirmative action policies. 

. Affirmative action is employed across a broad range of activities 
but not all countries treat all areas to the same extent. By far the most 
widespread use of affirmative actibn appears in Malaysia, * where it is 
applicable to govwnment positions, private employment, business owner- 
ship, credit and lani ownership. In Kosovo, Tt^appears to be pervas^v^ as 
well. In India, the policies focus on educational and government employ- 
ment, in Israel on education. In higher education, it takes the form of 
special prepeiratory courses, enrollment in which disproportionately helps 
As tan-African Jews, but others as well. In the United States, education, 
governmental and private employment, and the electoral process are sub- 
jects of affirmative action. There is also some private effort affirma- 
tively to integrate minorities on corporate boards of directors and to 
encourage minority small business ownership. 
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In Nigeria, there are regional quotas for enrollment in higher 
education that may be translated into ethnic terms* There is also re* 
gional and, therefore, tribal proportional representation in governmental 
positions* 

We find no mention of private employment in connection with affirma- 
tive action in India, Israel, Nigeria, or Peru* 

The results of affirmative action eu:e generally that where it has 
been employed, it has increased minority participation* In Malaysia, the 
Malay population has made rapid advamces in participation in virtually all 
sectors . except that of business ownership and senior management positions 
in private industry* In the United Staes, to the extent that scholars 
have bee^ able to measure, affirmative action has been found to be respon- 
sible ^or marked increases in minority participation in managerial posi- 
tions and the professions and for moderate gains in higher education* ^ In 
India, scheduled castes and tribes have substantially increased their 
presence in government positions, and <«there has been a substantial in- 
crease in literacy as well as participation in higher education* In 
Israel, affirmative action is focused on education and particularly on 
special tutorial programs preparatory to university admission, 'where it 
has been successful in affordijtig access to Asian-Afr iqan Jews, who are 
economically deprived* ^ 

In Yugoslavia, the Albanians in Kosovo, who are a majority of the 
population of that proi>ince, although a small minority of the entire 
'country, and who once were severely 'disadvantaged, now occupy positions 
throughout the province to an extent that discriminates against the 
nationaly numerical!^ dominant Serbians, who are a mindrity in Kosovo* 

Each of the countries that have affirmative action policies, except 
Malaysia, also embraces legal doctrines and social values from which, at 
the same time, the legal and moral validity of affirmative action has been 
opposed* In the United States, affirmative action has been advocated and 
opposed on the basis of the Equal Protection Clause and Title VI of the 
Civil Rights Act of 1964. In Israel, although affirmative action does not 
derive from positive legal sources, it has been promoted on the basis of 
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general egalitarian principles, which also have been marshaled to oppose 
it« In India, the affirmative action provisions o^ the Constitution are 

exceptions to the provisions that secure equality. In Yugoslavia, af-* 

^ ■ 'I 

firmative action has been advocated to promote equal ity# but it has been 
argued that it contradicts express provisions that secure equality. Only 
^in Malaysia, as noted above, is it enshrined in the Constitution and 
placed beyond the possibility of contradiction. 

The justifications for affirmative action in each of the countries 
tha^t employ it ordinarily areNnot articulated in a definitive way* 
They usually appear in the course\of describing or upholding policies, 
8omet4.mes judicial decisions i ^ in scholarly commentaries, or political 
discussion* 

1. The justification offered perhaps mos.f frequently is the need to 
improve the lot of deprived groups in society by redistribution of wealth, 
income, power, and prestige. This appears in India, Nigeria, Israel, 
Malaysia/ and the United States* 

2. Sometimes affirmative action has been justified as a means of 
righting past wrongs* We find this justification in India, the United 
States, ^Yugoslavia, and Israel* 

Affirmative action has been supported as a method of promoting 
social harmony by^ reducing differences among groups* This reason has been 
offered in Israel, Malaysia, and the United States* 

4. Affirmative action also has been propounded on the ground that 
traditional measuring devices unfairly discriminate among groups. This 
reason has been used in Nigeria and the United States. 

5. Affirmative action has been instituted to promote contact among 
members of different ^^{oups, out of which learning and understanding 
derive from one another, a rationale employed in the United States with 
regard to highe^ education. ^ 

6. In one couhtiry, Nigeri^, affirmative action has been asserted as 
an expression of community as opposed to individual rights. 

7. In Israel, it has been justified as a means of building self* 
respect of groups who are held In low esteem. 
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8. In Israel, too, the special affirmative action that facilitates 
Jewish Immigration Is justified as a means of natlonr building. 

Mottflthstanding Its justifications and frequent success in achieving 
its objectives, many objections, practical and principled, have been 
leveled against affirmative action. It is argued that: 

1. It does not always reach its Intended beneficiaries.' In Malay- 
sia, there ^re **Ali-'Baba'* front men who nominally control businesses 
because they are Malays, but fact the real parties in interest are 
Chinese or Europeans. This has been seen in the United States # where 
nominally minority-owned .businesses turn out in fact really to be white- 
controlled. 

2. Similarly disadvantaged groups and similarly disadvantaged 
individuals within groups .are not treated equally. For example, in India, 
only certain disadvantaged castes have received benefits of affirmative 
action. Others said to be equally disadvantaged have not. Moreover, in 
India and Malaysia, only certain elites within subject groups have in fact 

*been favored',' although official policies are nominally neutral among, the 
groups enjoying such benefj^ts. '< 

3. A related objection is that distribution within each beneficiary 
group has remained as inequitable as in society as a whole. For example, 
in the United States, it has been asserted that wealthy black businessmen 
or professibnals have received benefits while the minority population as a 
whole remains greatly deprived. " 

4. It is argued that affirmative action philosophically contradicts 
the ethos of societies like the United States and India, which favors 
individual over group rights. 

5. In societies where affirmative action is justified as securing 
compensation for those who. are victims of an earlier oppressive situation, 
it .of ten helps those who personally were not victimized at the expense of 
some who were not oppressorse This has buen argued in India, the United 
States, and Israel. 

6. It has been asserted that affirmative action leads to eco- 
nomic or administrative inefficiency' by placing unqualified persons in 
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positions of respbnbibility. This has been heafd in India and , the United 

States* •• ' . . 

7. Where affirmative* action is "advocated as a temporary measure, it 
may tend to. become permanent. In India, it has continued with respect to 
some' Othef Backward Classes which now occupy positions of power ,and 
prestige but insist upon continuation of the program. It is anticipated 
by some* that the experience will be the same with respect tp Scheduled 
Castes and Tribes where they achieve parity. Related to this is its use 
on behalf of those (or their families) who arc not disadvantaged but have 
achieved equality with the majority group. 

8. Affirmative action is said to disturb harmony ^nd create back- 
lash, as has appeared in the United States in the conflict between Jews, 
other white ethnic groups, and 'blacks.- .In Israel, there is conflict 
ietw^en European and Sephardic Jews; in India, between scheduled castes 
and others. 

.9. Affirmative action has been said to lead to low self-esteem of 
those who have been advcuiced pursuant to it^ and 

10. to lower perceived worth "of the beneficiaries by others who 
question their ability to function in positions for which t:hey ha^e been 
selected. 

Virtually all of these objections have their counterparts in the 
justifications described eeirlier. 

In conclusion, we find that affirmative action is a device used in 
many kinds of ' societ>ies, democratic, socialist, .authoritarian, consocia- 
tional, and postcolonial in order to help minorities (or in Malaysia a 
majority) previously discriminated against to overcome disadvantage in 
many areas of 'economic, social, and political life. It has effected sorrle 
change for some people, often many, as we find in Malaysia, Kosovo, the 
United States, 'Israel, and India. It has made a positive difference wher&: 
other measures have failed. It does not, however, address the basic 
structure of thd economy. That is, an economically stratified economy 
stays that way, although some members of racial or ethnic groups who had 
been confincid to lower levels may obtain access to upper levelis. Other 
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economic and class Injustices are not affected, at least directly* 
Affirmative action is generally ascocJiated with opposition to racial 
discrimination, although it can become discriminatory itself* While it is 
often the only remedy, it is sometimes susceptibl'd to distortion and 
abuse * 

Affirmative action may be likened to a powerful drug that must be 
used for a serious illness but should be employ<^d carefully to minimize 
objections and facilitate the goals it seeks to^^dvance* The paper on the 
United States indicates that in this countryy of which this writer can 
speak with some familiarity, it has been used appropriately and success*- 
fully* Where it has been the subject of litigation before the Supreme 
Court of the United States, that Court uniformly and sensitively approved 
affirmative policies* The cases include Bakke , Weber , Fullilove (with 
r egar d to employment ) , United Jewish Organizations * { wi th r egar d to vot- 
ing) , Swann (with regard to schools)* The Court has demonstrated aware* 
-ness of the needs for and strengths of the policies, as well as their 
negative potential, and has generally arrived at a constructive balancing 
of conflicting considerations* 
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